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No. 1284. 


BENJAMIN F. EDWARDS ET AL vs. POLICE JURY OF AVOYELLES ET ALS. 


Act 104, of 1886, relative to the removal of the parish seat in Avoyelles Parish, is constitu- 
tional in all its parts. 

It embraces but one object, and that object 1s expressed in its title. 

It was within the power of the Legislature to allow the removal, on conditions provided for 
in such cases by the Constitution, viz: The adoption of the law by the electors of the 
parish and the consent of the property taxpayers voting at such election to pay an 
increase of taxation beyond the coustitutional limit. 

It was needless to express the conditions in the tiule of the law. The enumeration of the 
one without the other was a superfluity, and is not destructive of the law. 

Until the conditions prescribed by the Legislature had been complied with, there existed 
no authority to undertake the removal. 

1t is shown that the property taxpayers were not consulted and did not vote at all on the 
question of increase of taxation beyond the constitutional limits. 

The announcement by the Secretary of State that the law had not been adopted was correct. 
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PPEAL from the Twelfth District Court, Parish of Avoyelles. 
Blackman, J. 


Cullom & Son for Plaintiffs and Appellees. 


A special privilege, or power, must be availed of, Stricti Juris. 
The mode, manner, time and extent of enforcing any special right. privilege or author- 
ity, granted exclusively by the Consitution, must be construed in accordance with it, 
and is mandatory. 

Any special tax authorized to be assessed by the General Assembly, for special pur- 
poses, such as are mentioned in articles 202 and 209 of the Constitution of Louisiana, 
must be fired ,dejinitely by the General Assembly, 2 Curt. 439, and the time, manner and 
mode of carrying such an act into execution must be regarded and treated as manda’ 
tory. 12 Wheat 419; 2A. K. Marsh 75; 3 Gill 14. 

The power to levy a tax is an incident of sovereignty and cannot be delegated by the 
Mi souveraine to another subordinate authority, such as the police jury. 4 Wheat 315; 
33 N. Y. 161; S. C. Barb 550; 8 Hon. 73; 4Cal. 46. 

Sovereignty is necessarily a unit, the incidents of which cannot be exercised beyond 
constitutional authority, and then only Stricti Juris. 

That which the Constitution requires to be done for the protection of the taxpayer is 
mandatory, and cannot be regarded as directory merely. 

The Act No. 104, of 1886, is unconstitutional, because it authorizes a vote of the property 
taxpayers to be taken, without specifying the sum to be raised, or fixing the limit of the 
tax. Parish vs. Gaddis et al., A, 931-2. 

If it be held to be constitutional, the election of Nov. 2, 1886, was illegal and void, because 
the entire act was not submitted to the voters of Avoyelles, which should have been 
done, and because of a necessary consequence the act was never adopted in its entirety ; 
and because the property taxpayers of Avoyelles were never permitted to vote as such, 
on the question of a special tax, as was provided for in the act, and required by article 
209 of the State Constitution. 

If the act be constitutional, then the special tax authorized by it was but a necessary 
incident of, not required to be covered by the title. 

If the tax authorized to be voted upon was a necessary incident of the act, then the 
entire act has never been adopted,—the election of Nov. 2, 1886, was null—the life 
of the act has expired, and no election can hereafter be held under it. 

The consent of the property taxpayers to the special tax was a condition precedent to 
the adoption of the Act No. 104, without which the act was null, whatever was the vote 
on the question of its adoption. Or if this be not so, 

It follows: That a majority of the votes having been cast for the adoption of a part 
only of the act, it was adopted iu its entirety, whether the property taxpayers are willing 
to pay a special tax or not. The reductio ad absurdum. 


. By the Act No. 104, of 1886, the police jury of Avoyelles was ‘‘ authorized and directed 


to pass ordinances and make all and every provision for carrying out the provisions ” of 
the act. No other could do this. The police jury has not done it, either in whole or in 
part ; and all that was done was illegal and null. 


. The General Ass7mbly had the right to make the adoption of the act depend upon speci- 


fied conditions. The vote of the property taxpayers as such, first taken, on the question 
of consent to pay the necessary special tax, was a condition precadent, under penalty of 
the annulling clause of the act. 

The General Assembly cannot delegate its authority to legislate. Cooley’s Con. Lims., 
p- 116, nor can it make mere propositions to the people, and constitute them law-makers 
by the ballot. It alone is the law-making power, and specially is it so with regard to all 
that tends to fix the rate of special tax. 
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T. H. Thorpe for Defendants and Appellants. 

Special elections authorized by Statute, fixing time and places, may be validly held 
notwithstanding the refasal or failure of the police jury or other local authority to order 
or proclaim the same, as required by the Statute. Cooley’s Con. Lim. 757; Dillon Mun. 
Corp. § 197 (3d ed.) ; Act No. 58 of 1877, sec. 4. 

Omissions and irregularities in the holding of an election and return of votes will not 
vitiste the same, unless they are in matters of essence, and such as effect the result, and 
a party suing to avoid an election upon such grounds must both aver and prove that 
they changed the result. Cooley's Const. Lim. 777, 778, 779; 12 Ann. 366; 15 Ann. 175; 
Ibid. 301; 9 Ann. 573, 27 Ann. 507; 29 Ann. 610; Act No. 58 of 1877, secs. 18, 19, 35. 
The duties of the Secretary of State relating to elections are purely ministerial, and he 
is without jurisdiction to decide their legal effect. Cooley's Const. Lim, 782, 783, 784; 
Act No. 58 of 1377, sec, 39; 32 Ann. 579. 

Courts will not declare a Statute unconstitutional where the recoid presents other clear 
grounds of judgment. Cooley’s Const. Lim. 196. 

A proviso repugnant to the body or purview of a Statute will be rejected and the Statute 
preserved, Kent's Com. 462, 463, ; Dwarris on Stat. 118. 

A part of a Statute relating to an object not expressed in the title is void aud will be re- 
jected ; if the remainder of the Statute is complete, sensible, capable of being executed 
and effecting the purpose declared in the title, without the aid of that which has been 
rejected, it will be sustained. Cooley’s Const. Lim. 211, 212, 213; 13 Ann. 306; 32 Ann. 
726; 33 Ann, 783; ibid 254; 35 Ann. 1141; 35 Ann. 960. 

The title of a Statute is the conclusive index of the legislative intent as to what shall 
have effect. Cooley’s Const. Lim. 179, 170. 

In order that the unconstitutionality of a part of a Statute shall have tlie effect of nullify- 
ing the whole, the two parts must be so mutually and necessarily dependent upon and 
connected with each other in essence and meaning that the constitutional portion is ut- 
terly incapable of effecting the apparent legislative intent without the aid of that 
which is unconstitutional. Cooley's Const. Lim. 211, 212, 213; 32 Ann. 726. 

An unconstitutional condition is powerless to avoid an otherwise valid law, unless it be 
a condition of necessity; if it be merely matter of option or permission, it wil! not have 
that effect. It does not warrant the belief that the Legislature would not have passed 
the Statute without such condition. U.S. Sup, Ct. Rep. (April, 1887), p. 588. 

- When it is possible so to do, it is the office and duty of courts so to construe legislative 
enactments as to give them effect. Cooley’s Const. Lim. 220; 19 Ill. 376, 384; 4.N. H. 16, 
18; 17 N. Y. 241; 16 Gray, 417. 

- The Legislature is powerless to add to the constitutienal qualifications of electors, or 
to take away or limit power directly conterred by the Constitution. 

. The enabling act of an article of the Constitution can contain no provision antagonistic 
to the title or spirit of the article which the Legislature proposes thereby to render 
effective, and if such antagonistic provision be found, it will be rejected by the courts, 
and so much of the Statute will be sustained as gives effect to the constitutional article. 
35 Ann. 960. 


The opinion of the Court was delivered by 
BERMUDEZ, C.J. The object of this suit is to prevent the removal 


of the parish seat of the Parish of Avoyelles from Marksville to an- 
other point in the parish. 


The grounds upon which the suit rests are: That the Act of 1886, 


No. 104. relative to such removal, is unconstitutional, and if not such, 


tl 





iat the requirements of said act have not been complied with. 
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The defense is that the act is constitutional to a certain extent, 
and unconstitutional as regards part of a section, and that the 
constitutional exigencies having been observed, the removal can be 
legally effected. 

The district judge considered the act as unconstitutional in all its 
parts, and made peremptory the injunction issued in limine to prevent 
the removal. 

From this judgment the defendants appeal. 

In relation to the grounds upon which plaintiffs rely to assail the 
constitutionality of the act, it may be sufficient to say that the power 
of the General Assembly cannot be doubted to authorize, by appropri- 
ate legislation, the removal of the parish seat; but that this power 
can be exercised only when the qualified electors, or a majority of 
them, consent to it, and, if the constitutional limit of taxation is to be 
increased thereby, where the property taxpayers of a parish, entitled 
to a vote, or a majority of same, voting at such election, shall have 
voted for such increase. 

Indeed, the power to remove a parish seat is not only not denied the 
Legislature by any constitutional limitation or prohibition, but is ex- 
pressly conferred by article 250, which is to the effect that any law 
passed, contemplating such purpose, shall not go into effect until after 
submission to and approval by the qualified electors of the parish. 
This is so truly so that it is left entirely discretionary with the Legis- 
lature to initiate the question, or refrain altogether from agitating it. 

The electors of the parish have no constitutional right to operate 
the removal. All they can claim is a law authorizing the removal, 
subject to their approval ; but this right is subordinate to the will of 
the Legislature to move or not in the premises. 

The real ground of complaint urged by the plaintiffs is simply that 
the conditions imposed by the act of the removal have not been com- 
plied with, namely: That the police jury did not act as the Statute 
had commanded, and that the sense of both the electors and the 
property taxpayers, touching the removal and the increase of taxation, 
have not been ascertained. 

The contention of the defendants is that the act is constitutional so 


far as it refers to the action of the police jury and provides for an 
election by the electors ; but that it is unconstitutional in that portion 
of it which requires as a sine qua non condition that the property tax- 
payers shall be likewise, and at the same time, called upon to vote. 

In support of this position, it is urged: That the act could not 
legitimately embody the obnoxious provision and that the title could 
not and did not embrace it. 
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It is further contended that, although true it be that the General As- 
sembly required that the police jury should make all necessary pro- 
visions to hold the election, yet the omission on their part, as a body, 
to observe those directions, did not invalidate the election held to take 
the vote of the electors, for the reason that the electors could them- 
selves — the essential provisions having been made in the Statute — 
have held the election validly, independent of any action of the police 
jury. 

It would be premature to consider, at this stage, the questions of fact 
raised by the plaintiffs respecting the non-observance of the condi- 
tions imposed by the Legislature, in as much as the validity or inval- 
idity of the Statute must, at the threshold, be determined, for it is only 
on the assumption of its constitutionality in its entirety that the in- 
quiry can arise, whether its behests have been observed. 

The defendants admit and insist that the act is constitutional, as 
concerns all its provisions, save the portion of the fourth section, di- 
recting the taking of the sense of the property taxpayers, at the same 
election, and providing that, in the event of there being a majority of 
votes against the special tax, the act is to be of no effect, whatever 
may be the vote cast on the vote of removal. 

We will therefore now proceed to consider the question of unconsti- 
tutionality raised by the defendants, viz: Whether the last proviso of 
section 4 could legitimately have been inserted in the act, and is or not 
covered by the title of the act. 

The Constitution assuredly provides that ‘‘ every law enacted by the 
General Assembly shall embrace but one object, and that shall be ex- 
pressed in the title.” 

Hence, it is argued by the defendants that, as the act contains two 
distinct and discordant objects, only one of which is indexed in its 
title, it follows that the other object, which could not be incorporated 
in the act and was not expressed in the title, must be deemed uncon- 
stitutional, and therefore not included in the law, which, without it 
can well stand and be executed as a piece of legislation. 

The premises granted — positis ponendis — the conclusion would be 
irresistible; but the premises are a fallacy, resulting from a confusion 
of ideas on the subject. 

It is elementary that, although no act can have more than one object 
in view, which must be announced in its title, still it is needless that 
the title should enunciate the various ways and means to which the 
law- giver may resort to accomplish the purpose in view, for it has been 
well observed, from a practical consideration, that otherwise the title 
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would be as lengthy as the body of the act, which by all means should 
be, as much as practicable, avoided, as titles ought to be brief and 
generic. 

It is error to suppose that the proviso of the fourth section could not 
form part of the act, for not only is it germane and congruous, but also 
an eminently proper and wise appendage. 

It is not, in itself, susceptible of forming the isolated purpose of in- 
dependent legislation, disconnected from all reference to the other 
portions of the act, without which it would be unintelligible. 

The adoption of the act by the Legislature, and its approval, on 
submission, by the electors, without a vote, ordered expressly or im- 
pliedly, by a majority of the property taxpayers in case of an increase 
of taxation, might have proved brutum fulmen, for how could the par- 
ish seat be removed, and another provided for, where the limit of tax- 
ation has been reached, unless provision were made for the removal 
and relocation of the same? 

In the petition it is alleged, and the record shows, and it is not de- 
nied, that an increase of taxation would be unavoidable. 

It is apparent that the legislative intent, the sole object which the 
General Assembly had in contemplation, was the removal of the parish 
seat from Marksville to another point in the parish, and, as a precau- 
tionary measure, the ways and means required to accomplish such re- 
moval were provided for. 

The General Assembly was well aware of the provisions contained 
in articles 250 and 209 of the Constitution, which provide: the 
Jormer, that laws removing parish seats shall, before taking effect, be 
submitted to the electors of the parish to be affected thereby, at a spe- 
cial election held for that purpose, and be adopted by a majority of 
votes cast at such election ; the latter, that for the purpose of erecting 
and constructing public buildings, the rates of taxation limited by the 
article may be increased, when the rate of such increase, and the pur- 
pose for which it is intended shall have been submitted tu a vote of 
the property taxpayers of the parish, entitled to vote, under the election 
laws of the State, and a majority of same, voting at such election, shall 
have voted therefor. 

The Legislature may well be presumed to have had knowledge of 
the financial condition of the parish in question, or at least to have 
foreseen the contingency of an increase of taxation, beyond the con- 
stitutional limit, to accomplish the removal, including the price of the 
acquisition of the necessary spot, and the cost of construction and fit- 


ting up of the building. 
f 
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It was therefore legitimate and prudent for the General Assembly, 
when legislating on the removal, to embody in the act the conditions 
upon which it would be effected, namely: the consent of a majority of 
both the electors generally and property taxpayers voting on the 
occasion. . 

The conclusion seems irrestible: That the act had but one object— 
the removal — which was expressed in its title; that the conditions 
attached to the removal are not (discordant; but on the contrary, har- 
monious; that it was useless to insert them explicitly in the title; that 
mention of the one therein, without the other, was a superfluity, and 
that the owission to mention that other is not destructive of the act. 





The contention may also be considered from another determining 
stand point. 

The legislative power and authority to abstain from removing the 
parish seat are absolute and unlimited. 

The ‘first essential prerequisite to the removal is the expression of 
the legislative will to that effect, in the shape of a law for the pur- 
pose. Itis perfectly clear that it cannot be removed, except in execu- 
tion of such a law. 

In this case the Legislature has clearly refused to give its consent to 
such removal, except in compliance with the condition expressed in 
the proviso. 

The statement made by the counsel for the removalists establishes 
this beyond a doubt, for he tells us that the bill, as origivally passed 
by the House, contained no such proviso ; that the Senate refused to 
pass it without such proviso, and amended the bill by inserting it, and 
that, hs amended only, it received the concurrent vote of the two 
Houses and the signature of the Governor. 

How can it be said that the Legislature has authorized the removal, 
except on compliance with the explicit requirements of the proviso ? 
not being complied with, the legislative authority does not exist, and 
matters stand as if the law had never been passed. 

It is of no consequence, possibly, whether the proviso is constitu- 
tional or not. 

If constitutional, of course it must be complied with. 


If unconstitutional, then it is clear that the whole law must fall, be- 
‘cause obviously the Legislature would not have passed the law at all, 
without the proviso, as it actually refused to pass it until the proviso 
had been inserted. 
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The legislative assent does not exist except on condition of compli- 
ance with the proviso. The proviso has not been complied with. The 
parish seat cannot be removed without the consent of the Legislature. 
Ergo, it is not removed. 

Coming now to the questions of fact averred in the petition, it is 
enough to say that it is needless to determine whether the police jury 
had to comply with section 2 of the act, which contemplated setting 
them in motion, for had the police jury complied with its provisions, 
our conclusions would remain unaffected. 

It is evident that the sense of the property taxpayers voting at the 
election was not sought and ascertained. 

Their abstention from voting at all cannot be construed into a vote 
in favor, but ought rather to be regarded as a vote against the increase 
of taxation, as the Constitution requires, to justify such increase, that 
“a majority of same, voting at such election, shall have voted therefor.” 
Art. 209. 

The Secretary of State was therefore correct when promulgating the 
result of the election he announced that the act had not been adopted. 

Judgment affirmed. 

Poche, J., absent. 








No. 1285. 


THE STATE OF LOUISIANA vs. THOMAS J. NEWHOUSE. 


The true test of the admissibility in evidence of a dying declaration is the bellef in the mind 
of the party making it that he would soon die. 

It is not necessary to prove expressions implying apprehension of immediate danver if it be 
clear that the party does not expect to survive the injury, which may be collected from 
the general circumstances of his condition, as then a party suffering from a mortal 
wound expresses his desire to make his dying declaration, stating that he felt that he 
was going to die. and that his time was very short, and dies a few hours after making 
the declaration. 


PPEAL from the Criminal District Court for the Parish of Or- 
leans. Baker, J. 





M. J. Cunningham, Attorney General, and A. D. Henriquez, Assistant 
District Attorney, for the State, Appellee: 


1. A dying declaration made under a sense of impending dissolution is admissible in evi- 
dence. 30 Ann. 362; 31 Ann. 95; 32 Ann. 1086; 36 Ann. 920, State vs. Moliss; 38 Ann. 
660, State vs. Keenan; 1 GIf. sec. 158; Wharton, Cr. Ev. § 281. 

2. There is no law making it necessary for the dying man to say that he will immediately . 
die, as a condition precedent to the validity of his declarations as evidence; it is 
sufficient if such belief is established by his actions and the surrounding circumstances . 
1 Greenleaf, sec. 158; Wharton, Cr. Ev., § 282, 284; State vs. Keenan, 38 Ann. 662. 
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3. The admissibility of the dylng declaration. as evidence, is for the judge. When the 
circumstances under which the declarations were made are shown to the trial judge, it 
is his province to determine whether they are admissible. 1 Gif., § 160; Wharton, Cr. 
Ev., 297; Poscoe Cr. Er., Sixth Ed., p. 34. . 

4, The Sapreme Court cannot review questions of fact; a question of law necessarily based 

e Upon certain facts will not be reviewed unless the eviden:e is properly presented. 
State vs. Ewen, 32 Ann., 782; State vs. Nelson, 32 Ann., 842; State vs. Miller, 36 Ann, 
158; State vs. Backarow, 38 Ann., 317. 


James C. Walker for Defendant and Appellant. 


It is ths impression of almost immediate dissolution and not the rapid succession of death in 
point of fact that reuders the testimony admissible. Therefore, where it appears that 
the deceased, at the time of the declaration, had any expectation or hope of recovery, 
however slight it may have been, and though death actually ensued in an hour after- 
wards, the declaration is inadmissible. 1 Greenleaf, Ev. 158. 

On the other hand, a belief that he will not recover, is not in itself sufficient, unless th re 
be also the prospect of ‘‘ almost immediate dissolution.” 1 Greenleaf, Ev. 158. 

Says Lord Chief Barun Eyre, Ibid, 156, ‘‘ they are declarations made in extremity, when the 
party is at the point of death, and when every hope of this world is gone.”’ 

They are relevant only when the declarant is shown to the satisfaction of the judge to have 
been in actual danger of death, and to have given up all hope of recovery at the time 
when his declaration was made. Stephen's Dig. of Ev., art 26. 

‘* A wishes to prove a dying declaration by B. Then A must prove B's death, and the fact 
that he had given up all hope of life when he made the statement.” Stephen's Dig of 
Ev., 119. 

‘*Tt must be first proved that the deceased was conscious of his impending dissolution, and 
had given up all hope of recovery.” Garde on Ev., 43. 

‘* Are admissible only when it appears that they were made under a sense of immediate and 
impending death.” State vs. Spence; 30 Ann., 362. 

‘To render them admissible, the dying declarations must have been made while the 
deceased was under the settled conviction that he was about to die.” Circuit Ct. D. C., 
1834, U, S. vs. Woods, 4 Cranch., C. Ct., 484; U.S. vs. Veitch Id , 115. vol. 1. 


The opinion of the court was delivered by 

Pocnuk, J. The complaint of the defendant, who has been convicted 
of manslaughter under a charge of murder, is that the trial judge 
erroneously admitted in evidence a statement of the deceased as his 
dying declaration. His contention is that the evidence introduced by 
the State as the test of the character of the declaration, was not sufficient 
to prove that the deceased was under the consciousness of an approach- 
ing death when he.made it. 

The record shows that the statement was made under the following 
circumstances: The deceased was in the Charity Hospital in New 
Orleans, under treatment for the wounds from which he subsequently 
died, when, at his request, a magistrate took down in writing the 
statement in question as his dying declaration, so designated by him- 
self. Before making his declaration, the deceased said in connection 
therewith that “ his time was very short,” and at the conclusion thereof 
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he made the statement that he felt he was going to die, and he died 
but a few hours later. 

The mere recital of the foregoing facts and incidents is sufficient to 
bring the case within the scope of the familiar rule of law which regu- 
lates the admission of that kind of evidence, and to fully justify the 
ruling of the District Judge in the premises. No authority can be 
successfully invoked to support the contention of counsel for the 
defendant that the only test of the admissibility of such declarations 
is evidence that the party making the same had stated in terms that 
he felt an immediately impending dissolution, or other impressions to 
that effect. 

The true test is evidence showing to the satisfaction of the legal 
mind that the party making the declaration believed at the time that 
he was soon to die. The existence of such a consciousness in the 
mind of the declarant may be shown as effectively by his acts and the 
circumstances which surround him as by expressions or impressions 


which he may utter. 
The rule has been variously formulated, but its uniformity is clearly 


traced in a strong array of concurrent judicial authorities. 

In the case of Morlisse, 36 Ann. 921, this court said: ‘‘ The test of 
the admissibility of a dying declaration is in the belief of the deceased 
that death is fast approaching (State vs. Trivas, 32 Ann. 1088), and 
that his mind and his heart are under the influence of that belief at 
the time that he makes the declaration.” 

In State vs. Keenan, 38 Ann. 662, this Court held “ Dying declara- 
tions are those made under a consciousness of impending death, which, 
however, the declarant need not express in direct terms. His bodily 
condition and appearance, his conduct and language, as well as state- 
ments made to him by his attendants, may be considered and his con- 
sciousness therein ir ferred.” 

A similar rule has been culled by Wharton from numerous adjudica- 
tions of English and American courts; he says: ‘ But it is not neces- 
sary to prove expressions implying apprehensions of immediate danger, 
if it be clear that the party does not expect to survive the injury, 
which may be collected from the general circumstances of his condition, 
as when the party was a member of the Roman Catholic Church, and 
had confessed, been absolved, and received extreme unction before 
making the declaration.” Wharton’s Criminal Evidence, sec. 282. 

A construction of the rule which would tend to require as a test of 
the admissibility of a dying declaration that it should have been made 
while the party was in the very agony of death would effectively 
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defeat the very object of the law in sanctioning the introduction of 
that kind of evidence. 

The circumstances exhibited by the record of this case show to our 
satisfaction that when the deceased made his declaration he believed 
that he would soon die and never recover from the injury which he 
had received in the conflict which he therein depicted, and hence we 
conclude that his statement was in truth and in fact a dying declara- 
tion, legaily admissible in evidence as such, and that therefore the trial 
judge committed no error in the premises. 


Judgment affirmed. 








No. 1291. 
STaTE NATIONAL BANK vs. ADDIE L. CASON. 


If it were known to the transferee of a negotiable promissory note, acquired for value and 
before maturity, on taking it that the consideration was future and contingent, and that 
there might be offsets against it, this would not make him liable for the equities between 
the original parties. 

It cannot affect the negotiability of a note that its consideration is to be thereafter realized. 
or that from some contingency it may never be enjoyed. 


PPEAL from the Twelfth District Court, Parish of Avoyelles. 
F aay Overton, J. 


Farrar & Montgomery and Wm. Hall for Plaintiff and Appellee : 


A bank taking a note before maturity as collateral security for money loaned, becomes the 
holder in good faith for a valuable consideration. 21 Ann. 555. One holding a note as 
colltaeral security is practically owner of it to the extent of his debt. 27 Ann., 561. 

The pledgee of a promissory note pavable to the drawer’s own order and by him endorsed, 
may sue and recover on the note. 21 Ann. 555. 

The law, from considerations of public policy, .nd in order to favor the free circulation of 
bills of exchange and other negotiable paper, looks with favor upon the holder of a bill 
who has given value for it, and requires very cogent evidence to convict him of mala 
fides. 7 Ann. 197. 

It cannot affect the negotiability of a note that its consideration is to be realized in future, 
or that from some contingency it may never be realized, and if the consideration of the 
note had not failed at the time of its transfer, the maker cannot set up as a defence that 
the holder knew that there might be offsets against it. 14 Ann. 177. 

If the consideration of the note is legal in its nature, though contingent and so expressed 
on its face, its negotiability would not thereby be affected, and the holder taking it 
before maturity and with knowledge ot the contingency of the consideration, and that 
there might be in the future some offset to it, would not be liable to the equities between 
the maker and payee; for if such adefence could be successfully made against the 
holder, it would destroy materially the negotiability of notes. 14 Ann., 177. 

It cannot affect the negotiability of a note that its consideration is to be hereafter realized. 
or that from some contingency it may never be enjoyed. 14 Ann. 177. 

Any one having sufficient confidence in another to give his written obligation for something 

to be —— and enjoyed hereafter is at liberty to do so, and the maker cannot censure 
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any future holder of the note for having purchased it and for seeking to hold him liable, 
for it was the faith of the maker in the payee that he would execute his promise, 
and allow no obstacle to defeat it, that created the note and gave it currency. 17 
Ann. 177, 

The policy of the law is favorable to the holder of negotiable commercial paper and requires 
very cogent evidence to convict him of bad faith. 20 Ann. 141. 

A note being negotiable and having been acquired before maturity by the plaintiff, the 
equities between the original parties cannot be noticed. 27 Ann. 561. 

When one of the parties must bear a loss, he who has made it possible must suffer. 27 
Ann. 561. 
Thorpe & Peterman for Defendant and Appellee: 


1. The nature of a contract depends upon the obligation it imports ; its form is subordinate 
to its real character. 3 Ann. 294. 

2. When the holder is aware of the conditions upon which a bill or note was given, he is 
not entitled to invoke the law of negotiable instruments. 1 Ann. 148; 10 R.23; 1 R.8; 


12 R. 486; 3 R. 159. 

3. To preclude the legal or equitable defences of the maker, the note must be transferrea 
in good faith, in the ordinary course of business, before maturity and without any cir- 
cumstances to induce a reasonable belief of the existence of such equities. 17 L, 152. 


The opinion of the Court was delivered by 

Topp, J. The plaintiff, as holder and endorser of a promissory note 
executed by the defendant for $2,500, sued to recover the amount 
thereof, with interest. 

The defence presented by the answer is in substance that the note 
was given as collateral security for plantation supplies to be furnished 
the defendant for the year 1884 by Gidiere, Day & Co., the payees of 
the note; that shortly after the execution of the note, and when only 
asmall part of the supplies had been furnished, Gidiere, Day & Co. 
failed. That one W. A. Pollack succeeded to the business of the firm, 
and he in turn was succeeded by one C. 8S. Farrar, by whom advances 
to the plantation were continued. That by shipments of cotton to the 
latter her accounts for supplies, which the note was given to cover, 
was fully paid. That the consideration of the note was known to the 
bank at the time it became the holder of it. 

There was judgment in favor of the plaintiff for the amount of the 
note, less $271.11, allowed as a credit thereon. Defendant has ap- 
pealed, and plaintiff asks an amendment of the judgment, rejecting 
the credit allowed by the lower court. 

It is shown that the note was transferred to the bank before maturity 
and for value, and that the bank was informed of the consideration of 
the note; and the single question is presented whether such knowledge 
on the part of the bank deprived it of the right to recover on the 


note. 
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The consideration of the note was a lawful and valuable considera- 
tion. At the time the plaintiff became the holder of the note there 
had been no failure of the consideration, for it was before the surren- 
der of Gidiere, Day & Co., and when the contract between defendant 
and Gidiere, Day & Co. was being executed, and part of the supplies 
had been advanced. 

As the consideration of the note was a valid one, plaintiff could not 
have been affected prejudicially by the knowledge of it. If the con- 
sideration be lawful the knowledge of that consideration can of itself 
have no bearing on the rights of the transferee. It is the knowledge 
of the failure of the consideration or of secret equities between the 
original parties thereto that would prevent recovery thereon as be- 
tween said parties. 

The right of plaintiff to recover on the note is the more apparent 
when we consider that in this instance, in accordance with the mode 
in which business is usually conducted between commission merchants 
and planters, this note we must infer was executed for the purpose of 
being negotiated, that by means of such negotiation and discount of 
the note a sufficient sum might be realized and placed to the credit of 
the defendant to enable her merchants to furnish the promised sup- 
plies. 

Of course there is no need to cite authorities in support of the prop- 
osition that the bona fide holder of a promissory for value acquired 
before maturity is not effected by equities between the original parties. 
The principle is «elementary, but as peculiarly applicable to the instant 
case and touching the rule where the consideration relates to some 
thing in the future is the case of Sadler vs. White, 14 Ann. 177, from 
which we quote: 

‘Plaintiff received the note before maturity and before a failure of 


the consideration. Even if it were known to him taking it that the 
consideration was future and contingent, and that there might be 
offsets against it, this would not make him liable to the equities 


between the defendants and payee.” 
“Tt cannot affect the negotiability of a note that its consideration 


is to be hereafter realized, or that from some contingency it may never 
be enjoyed. Any one having sufficient confidence in another to give 
his written obligation for something to be given or enjoyed hereafter 
is at liberty to do so, and the maker cannot censure any future holder 
for having purchased it, and for seeking to enforce it, for it was the 
faith of the maker in the payee that he would execute his promise and 
allow no obstacles to defeat it that created the note and gave currency 
to it.” 
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However seusitive we may be to cases of individual hardship—and 
that of the defendant is particularly one, if the allegations of her 
answer are true—to swerve from this established rule touching the 
consideration of promissory notes, would be greatly to impair if not 
wholly destroy their negotiability, for in nearly all cases of the pur- 
chase of a note the buyer knows there might be equities between the 
original parties to the same. 

We find no ground on which the credit on the note was allowed; 
there is nothing in the record that we can discover that justifles it. 
The amendment asked for must therefore be allowed, rejecting it. 

It is therefore ordered, adjudged, and decreed that the iudgment of 
the lower court be amended by striking therefrom the words “ subject 
to a credit of two hundred and seventy-one dollars and eleven cents, 
to date from July 2, 1884.” And as thus amended, it be affirmed, 
defendant to pay costs in both courts. 








No. 1287. 


THE STATE OF LOUISIANA Vs. VicToR MONCLA. 


An order made by the judge, in course of a trial, in anticipation of the exhaustion of the 
regular jury panel, directing the sheriff to summon tales jurors and hold them to serve, 
if necessary, for the purpose of saving time and avoiding delay, is not illegal, and will 
not invalidate a jury formed from such talesmen tendered only after exhaustion of the 
regul1r panel. on 

When immediately after the swearing in of the complete jury, and before any further pro- 
ceeding is taken, one of the jurors is incapacitated by illness from serving, the judge 
may excuse him and fill his place from the panel, particularly when the bill of excep- 
tion exhibits no denial of any rights accruing to accused on account of such action. 

While concom‘nant circumstances tending to explain a flight from justice, as arising from 
other motives than consciousness of guilt, are admissible, yet proof of subsequent 
return after some time, and submission to arrest are of doubtful admissibility, and at all 
events of too little weight to justify disturbance of judgment because excluded. 


PPEAL from the Twelfth District Court, Parish of Avoyelles. 
Overton, J. 





John N. Ogden, District Attorney, for the State, Appellee. 


Cullom & Barbin, Joffrion & Bordelon, A. V. Coco and J. H. Ducoté 
for Defendant and Appellant. . 





The opinion of the Court was delivered by 

FENNER, J. Defendant, convicted of larceny, and sentenced to one 
year’s imprisonment in the penitentiary, assigns the following errors: 

1. While the empaneling of the jury was in progress, and before 
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the regular venire had been exhausted, the judge, at the request of 
the State’s attorney, ordered the sheriff to summon twenty-five tales 
jurors, to be ready for service if required. To this order the defend- 
ant objected, on the ground that ‘‘ no talesmen could be ordered under 
the law, before the regular panel was exhausted.” 

The judge assigns the following reasons for his action: ‘‘ There were 
in attendance upon the court a large number of witnesses from every 
portion of the parish, summoned by the defendant to testify in the 
matter of the motion of the State for a change of venue, which mo- 
tion had just been disposed of. This case had already undergone two 
trials, had been much discussed, and great difficulty would have been 
experienced in getting tales jurors from the neighborhood. Feeling 
confident that the regular panel would be exhausted, and to save time 
and delay, I ordered the sheriff to summon twenty-five tales jurors, to 
serve as necessity might require.” 

The complaint of accused is not that jurymen de talibus were im- 
posed on him before the regular panel was exhausted, but simply that 
the order for their summoning was issued before the panel was ex- 
hausted. : 

Had the jury been completed from the regular panel, the order 
would have been of no effect. As the panel was exhausted, the order 
simply served to secure the presence of by-standers, from whom the 
jury was lawfully completed. 

We think the action of the court was proper under the circum- 
stances, and fail to perceive any injury or abridgment of his legal 
rights resulting to defendant. 

2. The next bill of exceptions recites that: ‘ After the twelve jurors 
had been selected and empaneled to try the above cause, one of said 
jurors, viz: Christophe F. Bordelon, announced that he was sick. The 
judge ordered the discharge of the juror and caused the sheriff to call 
an additional juror to fill his place. Defendant’s twelve challenges 
having been exhausted, defendant, through his attorney, objected to 
the discharge of the juror, and also to the order to fill his place, for 
the reason that the proceeding was irregular and not authorized by 
law.” This took place immediately after the jury had been completed, 
and before the indictment had been read or any other proceeding had 
before the jury. It appears further, from the judge’s statement, that 
the juror was only excused after being first sworn as to his illness and 
then examined by a physician, who-confirmed his statement. 

Defendant relies upon the following passage from Mr. Bishop’s work 
on criminal procedure: “ Where, during the trial, a juror is taken too 
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sick to proceed, this is a visitation of God which shows the prisoner 
never to have been in jeopardy, and he cannot claim to be discharged, 
though the hearing is here broken off. Still it is competent for the 
court to add another juryman returned in the panel ; but the prisoner 
should be offered his challenges over again as to the eleven; the 
eleven should be sworn de novo, and the trial begin again. Bishop’ 
Cr. Proc., § 809. 

We have not, at this place, access to the English authorities re- 
ferred to by Mr. Bishop, but, from his own language, it appears to 
refer to cases where the sickness intervenes after the hearing has 
begun, and that in using the words “during the trial” he refers to 
proceedings before the jury after it has been impaneled and sworn.” 

This appears from the words: “Though the hearing is here broken 
off,” and from the concluding phrase that the jury “ should be sworn 
de novo and the trial begin again,” showing that the trial referred to is 
sometiing occurring after the swearing of the jury. 

This accords with reason, for he himself states ‘in the same section 
that if, while the jury is being made up, but before the list is com- 
pleted, a particular juror is excused for sickness, the case stands on a 
different ground, and one more juror is simply elected in the usual 
course.” 

It is difficult to conceive of any reason why a different rule should 
prevail if a sworn juror should be taken sick when the eleventh juror 
is sworn, than if his sickness should happen immediately after the 
twelfth juror had been sworn, and before any other proceedings had 
been taken. 

We should be loth to recognize so flimsy a distinction. 

But under either rule, in this case, the bill discloses, on its face, no 
error. The objection was only to the discharge of the juror and to 
the calling of another to fill his place. The right of the judge to dis- 
charge the sick juror and to fill his place with another is distinctly re- 
cognized by Mr. Bishop in the very passage quoted ; the only question 
is whether, in making such orders, he was bound to restore to accused 
his challenges and to swear the eleven anew. But the bill does not 
disclose that the prisoner asserted such rights and was denied them, 
nor even that the judge did not offer them. This, alone, is fatal to the 
bill, and such merely technical defenses, supported by no suggestion 
of injury to defendant, should be confined with the greatest strictness. 

3. The next exception was to the exclusion of the following ques- 
_ tion, propounded on cross-examination to the sheriff, a witness for the 
State : “‘ You have stated in your examination in chief that the ac- 
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cused fled from your custody and made his escape; please state 
whether he did not afterward return to this place, Marksville, and 
without any further arrest by you or your deputies?” The judge 
says: ‘* The accused was permitted to show the circumstances attend- 
ant on his flight, such as that he was very much excited at the time, 
and his mother and brother advised him to it, and accordingly he 
made this proof. All this formed part of the res geste. The alleged 
fact that some time after his escape he returned to Marksville, and ap- 
peared on the public streets, without further arrest, does not form a 
part of the res geste, and was, therefore, inadmissible. The testimony 
showed that after escaping, the accused went to Natchez.” 

We are compelled to hold that the reason of the court for excluding 
the testimony is not sound, and that the principle of res geste has no 
application in this matter. 

Under the humaner spirit of modern law the weight attributed by 
the old common law to flight from justice as a presumption of con- 
scious guilt, has been greatly diminished. It is now merely regarded 
as a circumstance which, though “ by no means strong enough by itself 
to warrant ‘a conviction, yet may become one of a series of circum- 
stances from which guilt may be inferred.” Wharton Cr. Ev., § 750. 

Other circumstances explaining the flight and teuding to show that 
it was prompted by other motives than conscious guilt, may un- 
doubtedly be proved. Wilson Cir. Ev., pp. 89, 90; 1 Bishop Cr. Proc. 

It appears, however, that the accused was allowed to prove all the 
circumstances attending and surrounding his flight and having any 
tendency to show the motives operating on his mind at the time of his 
escape. 

His subsequent voluntary return and submission to arrest certainly 
do not form a circumstance tending to show the motives which 
prompted his flight; and, even if not absolutely irrelevant, they were 
of so little weight that we should treat them as we did a like matter in 
a much graver case, where we said: ‘ We are satisfied that it had no 
influence in the case, and that, even if the ruling were erroneous, it 
did not prejudice the fair trial of the accused, and would not justify us 
in disturbing the verdict.” State vs. Melton, 37 Ann. 81. 

There are other bills of exception in the record, which even defend- 
ant’s counsel have ignored in their brief, and to which the remark last 
quoted is even more strongly applicable. 

We can discover nothing in this record to show that defendant has 
not had a fair and legal trial, or has been deprived of any substantial 
right which could have aided him in his defense. 





Judgment affirmed. 
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No. 1288. 
Simon Biock vs. REMI BORDELON, ADMINISTRATOR. 





A proceeding taken by an interested party, under the provisions of R. S., secs. 10 and 3698, 
on an administrator to show cause why he should not farnish additional security upon 
his bond, may be by rule. 

But with the demand for this specisic relief, that for the destitution of such fiduciary cannot 
be cumulated. The latter can only be accomplished by means of suit in the ordinary 
form. 


PPEAL from the Twelfth District Court, Parish of Avoyelles. 
Overton, J. 





A. V. Coco for Plaintiff and Appellant. 


Joffiron & Bordelon and Thorpe & Peterman for Defendant and 
Appellee. 





The opinion of the Court was delivered by 

Watkins, J. Plaintiff alleging that the sureties on the bond of 
defendant as the administrator of his wife’s succession are insufficient, 
and have not means, or property, adequate to meet their liability 
thereon, instituted this proceeding, by rule upon defendant, to show 
cause why he should not furnish additional security. 

The prayer of his petition is that said administrator show cause why 
he should not furnish additional security ; and that a day be fixed by 
the court for the return of the rule;” and, after hearing, “that the 
same be made absolute, and thatsaid * * administrator be ordered 
to give additional and sufficient security * * within a delay to be 
fixed,” etc. 

Then follows the further and additional prayer, viz.: ‘(and should 
he fail to give such security within the time thus fixed, that he 
be deprived of his office, and petitioner appointed in his stead, upon 
his furnishing the security required by law.” 

Thereupon the District Judge granted the rule on defendant to show 
cause why he should not furnish additional security, and fixed the 28th 
of May, 1887, for the return to be made in open court; and directed 
that the defendant be duly notified thereof. 

On the 20th of May, 1887, service of the petition and order was 
regularly made on the defendant. 

Without making an answer to the merits, he excepted in limMe on 
the sole ground that plaintiff is not entitled under the law “ to obtain 
the relief and decree prayed for, by proceeding by rule, but is required 
to proceed thefor by direct action;” and he prayed that the rule be 
discharged. 
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This exception was sustained and the rule discharged and plaintiff 
has appealed. 

The statute on the authority of which this proceeding was instituted 
provides that any person interested shall have the right to require an 
administrator to furnish new or additional security “as often as once 
in every twelve months, and oftener, if the court, on motion to that 
effect, may judge it to be necessary.” R.S., sec. 10, 3698; R. C. C., 
1195, 1673. 

We do not uuderstand this language to import the necessity of cita- 
tion, in the ordinary form, to the administrator; nor does it, by any 
fair interpretation, imply that an ordinary suit should be brought 
against him. 

In a similar matter a complaining heir proceeded by rule against an 
administrator to show cause why he should not furnish new and addi- 
tional security, and it was approved by this court. Succession of 
Labauve, 38 Ann. 235. , 

The defendant’s reliance is placed on Fischel vs. Mercier, 32 Ann. 
706, as expressing a contrary view; but we think there is no analogy 
between the two decisions; and the one is not opposed to the other. 
In the latter, the court had under consideration a clause of the revenue 
law of 1874, directing the mode to be pursued by purchasers at tax 
sales, in causing themselvés to be put in possession of property pur- 
chased. It said of that statute, that it did not provide that such pro- 
ceeding should be by rule, though it was “‘no doubt the intention of 
it, that the proceedings should be summary in their character.” The 
court held that the one authorized “‘ was a judicial proceeding with all 
of its incidents and characteristics,” and must be governed by the gen- 
eral rules of law applicable thereto. ‘‘ Those general rules undoubt- 
edly require every judicial demand to be commenced by petition and 
citation.” 

But the language of the law invoked by the plaintiff does not con- 
template that resort be had to petition and citation, as in ordinary 
suits; but that such proceeding should be by simple motion. Nor is 
such a proceeding an independent one. It is merely ancillary to the 
mortuary proceedings, and pertains to the proper conduct and efficient 
administration of the succession, under the administrator’s control. 
In the attainment of that object, simplicity of form and celerity of 
action are manifestly necessary, as indicated by the statute. 

The only difficulty that is presented here arises from the plaintiff’s 
alternative prayer, that the defendant be removed in case he fail to 
furnish such additional security as the judgment of the court shall 
require, and that he shall be appointed in his place and stead. 





874 SUPREME COURT OF LOUISIANA. 





—_— — 


Farquhar vs. Tles et al. 


In so doing plaintiff has improperly blended with his demand for 
relief under the statute above quoted that permitted under R. S.17 
and 3717. 

Under the latter sureties may be relieved from further liability, and, 
on due proof of maladministration by the administrator, he may be 
required to furnish a new bond; and upon his failure to do so, within 
three days after that fact has been judicially ascertained, he may be 
‘“‘ forthwith removed,” and another appointed in his place. 

But that statute, in terms, provides that such proceedings shall be 
by petition and citation. 

The two proceedings are intended to accomplish different results. 
One is predicated upon the insufficiency of the sureties; and the other 
upon maladministration by the administrator. 

If, after judgment has been rendered upon the trial of tne rule to 
show cause, determining the insufficiency of the sureties on defendant’s 
bond, the latter should fail or refuse to furnish such additional secnrity 
as is thereby required, he might be destitucted; but it could only be 
accomplished by a direct action. Succession of Boyd, 12 Ann. 611. 


It is therefore ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed; and proceeding to 
render such judgment as should have been rendered in the court below, 
it is ordered, adjudged and decreed that the defendant's exception be 
overruled, and the cause remanded to the lower court to be further 
proceeded with, according to law, upon the rule taken upon the 
defendant to show cause why he should not furnish additional security ; 
and that the plaintiff’s alternative prayer be disregarded; and that all 
cost be taxed against the plaintiff and appellee. 








No. 1289. 
H.C. FARQUHAR vs. H. 8S. ILEs ET AL. 


A real tender is a condition precedent, sine qua non, to authorize a suit to rescind a judicial 
sale. When it is alleged, denied and not proved, the plaintiff's action must be dis- 
missed. 

PPEAL from the Fourteeth District Court, Parish of Calcasieu. 
Read, J. 





R. L. Belden for Plaintiff and Appellant. 


Mitchell & Gorham for Defendants and Appellees. 
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On Morion TO DIsMiIss. 


The opinion of the Court was delivered by 

BERMUDEZ, C.J. The appellees claim tbat the value of the real 
-estate, the judicial sale of which is sought to be annulled, is not shown 
to exceed two thousand dollars, and that this court has no jurisdiction 
over the controversy. 

The plaintiff seeks to recover not only the land, but $500 besides, 
for the occupancy from the time of sale to the institution of the suit. 
He swore that the property is worth $2,850, with the buildings and 
improvements upon it, valuing the land at $900, the gin house at 
$1,200, the barn at $750, the dwelling and outhouses at $500. A wit- 
ness places the value at between $1,600 and $1,800. Another appraises 
it at between $1,000 and $1,500. 

The testimony of the defendants, who values the property at $280, 
which is the amount at which it was adjudicated to him, and the sum 
at which it was assessed, $600, previous to the sale, are insufficient to 
outweigh the valuation put upon the property by the plaintiff. 

It may well be that bidders were deterred at the sale, for the reason 
that, like the plaintiff, they considered that the proceedings in execu- 
tion of the writ of seizure and sale were irregular and void, and did 
not expropriate the debtor. 


The motion to dismiss is overruled. 





ON THE MERITs. 


The plaintiff claims that the adjudication made of the property 
to the defendants is a nullity, for the main reason that the sheriff never 
did seize and take possession of the same, either actually or construc- 
tively, and never placed a_keeper on it, though the same was worked 
as a plantation and was occupied by him and his family. 

Other charges are made to affect the validity of services of notices 
issued under the writ and to establish a conspiracy between the adjn- 
dicatee and others, to secure an adjudication at a low price. 

Then plaintiff avers a tender to the adjudicatee and to an alleged 
purchase from him. 

The defence is a denial of the tender, the prescription of one year, 
and the general issue. 

From a judgment of non suit the plaintiff appeals. 

There is nothing to show that the alleged tender was made, pre- 
vious to the institution of the suit, which is an essential condition 
precedent. 
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The offer, during trial, does not cure the omission which is de- 
structive of the right to institute ths suit. 

Article 417, C. P., relied upon, refers to tenders by a aes at 
any stage previous to definitive judgment, and does not apply to those 
which a plaintiff is bound to make previous to suit, to have a standing 


in court. 
This view of the case renders it unnecessary to consider the other 


questions raised. 


Judgment affirmed. 








No. 1290. 
EvGenigE Luneavu, Tutrix, vs. ELLEN EpwWARDs, ADMINISTRATRIX. 


The privilege granted by law in section 128 of the Revised Statutes, in favor of attorneys- 
at-law for the amount of their professional fees on all judgments obtained by them, 
cannot be extended so as to affect property which the creditor may have acquired in 
execution or in satisfaction of the judgment. 

When the judgment has been satisfied it ceases to have a legal existence, and hence it cannot 
be applied to any privilege or other legal purpose. 


PPEAL from the Twelfth District Court, Parish of Avoyelles. 
Blackman, J. 





L.J. Ducoté for Plaintiff and Appellant. 
A. V. Coco and E. N. Callum for Defendant and Appellee. 





The opinion of the Court was delivered _by 

Pocué, J. The only question presented on appeal in this case, 
which properly should have been entitled “‘Succession of Fielding 
Edwards, on Oppositions to Tableau of Debts,” is the asserted privi- 
leges of an attorney-at-law, predicated on section 128 of the Revised 
Statutes (acts of 1868, p. 209), which reads as follows: 

“From and after the passage of this act, in addition to the privi- 
leges enumerated in title twenty-first of the Civil Code of this State, 
a special privilege is hereby granted in favor of attorneys-at-law for 
the amount of their prefessional fees on all judgments obtained by 
them, to take rank as a first privilege thereon.” 

The following are the facts which bear on the issue presented : 

Opponent was the counsel of Fielding Edwards a short time before 
his death in an action fer the revindication of the possession of a tract 
of land established as a plantation, and its appurtenances, which had 
gone into the possession of the defendant in the suit, under an agree- 
ment of a future sale between him and Edwards. 
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That litigation was ended by a compromise between the parties, 
which was made the judgment of the Court, and under which Edwards 
obtained possession of all the property in question, save a small por- 


tion thereof. 
Opponent asserts a privilege, for the amount of his professional fees 


for obtaining the judgment above stated, on the property thereby 
revindicated, and which was inventoried in the succession of Fielding 
Edwards. He prosecutes this appeal from an adverse judgment. 

The question for solution involves a proper construction of the 
statute which creates a privilege in favor of attorneys-at-law for their 
fees on judgments obtaired by them, and whether the privilege thus 
created can affect property which the owner of the judgment may 
obtain or revindicate in execution, or by virtue, of the judgment. 

Under our laws privileges arise from the nature of the act or con- 
tract as an effect of the law, and not as a result of the stipulations and 
consent of the parties. Hence flows the rule that privileges must be 
strictly construed, particularly when the enforcement of the same, as 
in this case, would affect the interests of third persons. 

It appears from the foregoing statement of facts that the judgment 
obtained by opponent has ceased to exist as an effective judgment, 
from the fact that the possession of the property which it called for 
has been obtained by the creditor, and that nothing could now or heace- 
forwarward be obtained or realized under it. As a mandate of the Court 
it has filled his mission, has served all purposes which it could accom- 
plish, and hence it has ceased to have a Iegal existence. Therefore it 
doves not appear in the inventory as an asset of the succession, and it 
thence follows that under the terms of the statute, opponent is assert- 
ing a privilege on “‘something nothing,” on a thing of the past, and 
which can no longer be reached. 

To grant the relief which he now seeks, would require a construc- 
tion of the statute under which the privilege would not only attach to 
the judgment which the attorney has obtained, but to the property 
which the owner of the judgment had acquired under the same. 

This would simply be judicial legislation, by means of which a new 
provision would be interpolated in the statute. 

The law has restricted the effect of the privilege which it created to 
the judgment obtained by the attorneys, and courts are powerless to 
extend it to another and different property. We therefore conclude 
and we hold that opponent has no privilege on the property the pos- 
session of which had been revindicated by means of the judgment 
which he had obtained. 

Judgment affirmed. 
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No. 1296. 


DENAISE COLE AND HUSBAND, APMINISTRATORS, ET AL. vs. JACOB 
COLE, JR., ET AL. 


By the act 5 of 1884 the right of forced heirs to establish by parol the simulation or acts or 
conveyances executed by those from whom they claim to inherit extends to the entire 
estate and the restriction of such right to the legitime is removed. 

Where an act of sale is attacked as simulated the attacking party is not debarred from 
proving its simulation, and committed to the truth of its stipulations, by the offering of 
the act in evidence without reservation. Where the vendor remains in possession and 
control of the property after the execution and date of the written transfer the sale will 
be presumed to be simulated. 

PPEAL from the Twenty-fifth District Court, Parish of Vermi- 


a lion. De Baillon, J. 


O'Bryan & White for Plaintifts and Appellees: 
ist. Forced heirs when attacking simulated sales of their ancestors are not compelled to 
produce a counter letter; but may prove simulation by parol evidence. And in such 
proceedings their right of action is not restricted to their legitime. Act No.5, of 1884. 
2d. Representation is a fiction of the law, the effect of which is to put the representative in 
the place, degree and rights of the person represented.” C.C. Art. 894. 
3d. ‘In suits to uncover simulations, the largest latitude is allowed in the reception of 
testimony.” 33 Ann. 1057; 56 Ann. 684. 
4th. ‘Conversations and admissions of one of the parties to a simulation are admissible 
in evidence, though made out of the presence of the other party.” 29 Ann. 4; 15 
Ann, 177. 
5th. A price is an essential requisite of a sale. C. C. 2439. 
6th. ‘‘Simulation is presumed where the vendor remains in possession.’’ 28 Ann. 357. 
‘Where the vendor of prop -1ty remains in possession until its death, it cannot be 
recovered from his suceession under a title by transfer from the deceased, unless the 
claimant establishes good faith, and the reality of the sale."’ 15 Ann. 555. 
7th. Prima facie proof of simulation will be considered as conclusive, and sufficient to set 
aside the transaction complained of, if the parties charged with such simulation do not 
even attempt to rebut it by their own testimony. A party’s silence under such circum- 
stances is construed against him. 33 Ann. 1057; 10 Ann. 691; 15 Ann. 663. 
8th. Prescription cannot remedy the defects of a simulated title. 30 Ann. 1099. 
9th. Where the simulation of a sale is the subject matter of a suit, and the party attacking 
offers the act in evidence in order to lay before the Court the cause of his complaint, he 
is not thereby precluded from contradicting the recitals of the deed. 
The doctrine of estoppel only goes to the extent of prohibiting a party from impugning his 
own self-serving acts. 
A harsh and rigid application of the doctrine of estoppel is not favored by thelaw. 24 Ann, 
210; 38 Ann. 102; 93 U. S. 335. Succession ot Harris, 39 Ann. p. —. 


Mitchell & Gorham on same side. 
George H. Wells & Son for Defendants and Appellants. 


The opinion of ‘the Court was delivered by 
Topp, J. This is a suit by a number of the forced heirs of Jacob 


Cole, deceased, to have declared simulated certain conveyances of 
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property made by the deceased to two of his sons, James Cole and 
Jacob Cole, Jr., a few years prior to his death. 

From a judgment in favor of the plaintiffs, declaring the acts simu- 
lated, and restoring the property to the succession of the deceased, the 
defendants have appealed. f 

Jacob Cole passed most of his life on an island off the coast of Ver- 
milion Parish, known as Mulberry Island. There isolated from the | 
world, with no neighbors nearer than twenty miles, a numerous | 
progeny grew up around him. As his children and grandchildren 
attained their majority they left him, and for many years he led the 
life of a hermit, feeble and almost entirely blind, and was attended and 
nursed by an ex-slave, who remained with him, watched over him and 
cared for him with the greatest fidelity and devotion. 

The wealth of the deceased, besides his land, mainly consisted of his f 
cattle, which rapidly increased in numbers, and at his death were esti- 
mated to be worth at least $15,000. 

Shortly after his death these conveyances to his two sons, assailed 
in this suit, and which embraced his lands and his cattle, were pro- 
duced, and which, it appears, up to that time had remained unknown 
to his other heirs; and under these the sons, defendants herein, set up 
claim to his entire estate. 

We have made an exhaustive examination of the record, and therein 
we find proof conclusive of the simulation charged. 

1. In the first place it appears to have been a transfer of his whole | 
property—a sale omnium bonorum—which, of itself, ordinarily carries 
with it a presumption of simulation. 

2. It is shown that after this purported transfer, the deceased re- 
mained in the exclusive possession and control of the property 
as hefore, selling cattle from time to time, and also part of the land; 
and this continued up to his death—a condition of things that also 
gave rise to a presumption of simulation. 

3. The stipulated price was wholly inadequate, bearing no com- 
parison to the real value of the property. l 

4. James Cole, through whom the alleged purchase was made, and 
who signed the deed for himself and brother, was shown to have been 
without means, and could not have possessed, at the time, the money 
to pay the inadequate price stipulated in the acts of saie. 

5. There is also evidence in the record that leads strongly to the 
conclusion that, in executing these acts, the deceased never really 
intended to convey the absolute ownership of the property to his sons. 
He seemed to possess a morbid sensitiveness respecting the interference 
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of courts and officers of the law in the settlement of his affairs after 
death, and a horror of the attendant costs and charges, and was under 
the belief that these dire consequences could be averted by putting his 
estate in the hands of his sons, and leaving to them the distribution of 
his estate and the settlement with his other heirs. And this impres- 
sion is confirmed by the acts and declarations of the defendants them- 
selves, who, at first, were profuse in fair promises to the other heirs of 
a just and full settlement of their rights in the estate, but which prom- 
ises became fewer and more stinted in time, and at last ceased ; when 
on their vantage ground they gradually yielded to the silent but 
insidious promptings of avarice, which gradually and quietly led them 
to conclude that it were better and wiser to hold fast to what they 
had, as they thought, so safe within their grasp. 

Their conduct best illustrates the wisdom and keen appreciation of 
the immortal Scottish bard when thus in verse he moralizes : 


“T no say men are villians all, 
The real, hardened, wicked, 
Who hae nae fear but human law 
Are to the few restricted ; 
But ah! mankind are unco weak 
And little to be trusted, 
When self the wavering balance shakes, 
Tis rarely right adjusted.” 


It is to be noted that the defendants made no effort to break the 
force of this strong array of evidence against them, nor to repel the 
legal presumptions confronting them, by any proffered personal expla- 
nation. The real facts were within their knowledge, the truth 
within their keeping, but their voices were not heard on the witness 
stand giving testimony in their own behalf; they were wholly silent, 
and their silence was significant. 

The counsel for the defendants urge, with seeming seriousness, the 
contention that plaintiffs committed themselves irrevocably to an 
affirmation of the truth and reality of the stipulations of the several 
deeds as to price or consideration therein expressed, by themselves 
offering these deeds in evidence without reservation. This contention 
is really trivial. These were the very acts assailed in the petition as 
simulated; they constituted the very gravamen of their complaint, the 
corpus of their action, and the first step could not have been taken in 
its prosecution until they produced and submitted to the Court the 
alleged acts against which the action was directed. The authorities 

















OPELOUSAS, JULY, 1887. 





Miller, Lyon & Co. vs. Cappel et al. 





cited by the counsel have no bearing whatever on the point in 
question. 

And there is just as little force in the further contention that the 
claim of the plaintiffs to the property, included in the deeds, and their 
right to prove the simulation of the acts by parol is confined to their 
legttime. 

This proposition could only have been made in ignorance of the 
existence of Act 5, of 1884, which expressly grants such right without 
restriction. 


The judgment of the lower court is affirmed, with costs. 








No. 1292. 
MILLer, Lyon & Co. vs. JosepH CAPPEL AND D. A. Curry. 

When suit is brought on 2 note in names of three members of dissolved firm, and is excepted 
to on ground that one is dead, plaintiffs may amend by striking out name on proof that 
his interest had been fully transferred to ne of the others. 

A judgment rendered on the verdict of a jury defective in being for plaintiff without speci- 
fying amount, cannot be sustained ; but in reversing it this Court, when satisfied that 
the record presents all the facts and evidence necessary to a decision of the cause, will 
not remand it, but will render such judgment - following 13 La. 109, and 14 La. 343. 

Where the judgment maintaining exception to an intervention declares that it was ren- 
dered by reason of ths law and the evidence taken thereon, and the record presents no 
such evidence, the judgment will be affirmed. 


PPEAL from the Twelfth District Court, Parish of Avoyelles. 
Blackman, J. 


E. N. Cullom, A. V4 Coco, David Todd and E. N. Cullom, Jr., for 
Plaintiffs and Appellees. 


Thorpe & Peterman for Defendants and Appellants, and for Inter- 
venor, Appellant. 


The opinion of the court was delivered by 

FENNER, J. The action is upon a mortgage note, and was brought 
in the name of Thos. D. Miller, T. Lytt. Lyon and Branch M. King, 
members of the firm of Miller, Lyon & Co. 

An exception was filed that Lyon was deceased at the time of filing 
the suit. Thereupon plaintiffs were allowed to amend their petition 
by striking out the name of Lyon, on full proof that his entire inter- 
est had been duly transferred to Miller, and by praying for judgment 
ip the names of Miller and King alone, and the exception was then 


overruled. 
56 
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We see no error in this, and the matter is too trifling for further 
consideration. 

A plea of prescription was also filed, but it has no merit and is not 
urged in this Court. 

The only serious defense is the charge of defendants that plaintiffs 
are not the owners of the note sued on, but that they acquired the 
same, with others, from a third holder, at the request of, and as agents 
of, defendants, to whom they merely advanced the money to buy or 
take up the notes; whereby the notes became the property of defen- 
dants and, with the mortgage securing them, were extinguished by 
confusion, leaving plaintiffs in the position of mere ordinary creditors 
for the amount advanced. 

This defense is not sustained. 

The only evidence supporting it is that of Mr. Cappel, one of the 
defendants, and it is directly contradicted by the evidence of Mr. Mil- 
ler, Mr. B. M. King, and Mr. Fred. King, as well as by the letters and 
acts of the parties. 

The preponderance of the evidence is so overwhelmingly in favor of 
plaintiffs on this issue, that the matter needs no further discussion, 
particularly as it is confirmed by verdict of the jury and the judgment 
of the court. 

We have also examined the accounts between the parties, and are 
satisfied that the amount accorded by the judgment, at least when 
reduced by the remittitur entered thereon by plaintiffs, is correct. 

The verdict rendered by the jury is in the following form: ‘ Nine in 
‘favor of judgment for plaintiff, and recognize the mortgage.” 

The defendants contend that this verdict cannot support a judgment 
in the court below, and none should have been entered on it. Article 
522 C. P. requires that the verdict shall be: “ verdict for plaintiff for 
so much, with interest,” etc. 

All authorities agree that a verdict not stating the amount either in 
exact terms or their equivalent is bad. But as to the remedy applica- 
ble in this Court, the decisions are apparently conflicting. 

In two cases, it was held the judgment on such a verdict must be 
reversed, but that this Court, being in possession of all the facts and 
evidence necessary to pronounce judgment in the case, would proceed 
to render such judgment as should have been rendered in the court 
below, regardless of the defective verdict, but throwing the costs of 
appeal on plaintiffs, even though the same judgment be rendered. 
Hosea vs. Miles, 13 La. 109, Collins vs. Hamilton, 14 La. 343. 

In another case, the Court reversed the judgment and remanded the 
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case, but the remanding was made because there were errors in the 
proceedings in the court below. Hampton vs. Watterston, 14 Ann. 239. 

In yet another case, the Court refused to disturb the judgment be- 
cause defendant had failed to have the defect corrected in the lower 
court or to make it a distinct ground for new trial. Simon vs. Bra- 
shear, 9 Rob. 59. Also to same effect, 2 Ann. 472; 6 Ann. 727; 7 Ann. 
678. 

But in the instant case, defendants did seek relief in the court below 
by assigning this defect as a distinct ground for new trial, which was 
denied. 

We shall, therefore, follow the practice adopted in the two cases first 
cited, being satisfied that we have before us all the evidence to enable 
us to determine the controversy, and that plaintiffs are entitled to the 
same judgment which was rendered below, though, as determined by 
those precedents, this will subject plaintiffs to costs of appeal. 


ON THE INTERVENTION. 

An intervention was filed in the case by defendant, D. A, Curry, in 
the capacity of natural tutor of his minor children, alleging, nakedly 
and without any specification whatever, that ‘‘at and before the exe- 
cution of the mortgage of plaintiffs, one undivided fourth part of the 
property therein described belonged to said minors, and was, therefore, 
not stricken with said mortgage, neither of said mortgagors being au- 
thorized to bind the property of said minors; and that another undi- 
vided fourth thereof belonging to their tutor was, prior to the mort- 
gage set up by plaintiffs, affected by a mortgage in favor of said minors 
for $3,075, resulting from the recordation of the inventory of their 
deceased mother on December 23, 1872.” 

To this utterly vague petition plaintiffs filed an exception that “ the 
said Curry, tutor, is without suable interest therein.” 

The exception is almost as vague as the intervention; but it was sep- 
arately taken up, tried and decided in the following terms: “ Upon the 
exception of plaintiffs to the intervention of D. A. Curry, as natural 
tutor in the foregoing matter, the law and the evidence fully sustaining 
the exception, etc., it is by reason thereof ordered, adjudged and de- 
creed that said exception be sustained, and the said petition of inter- 
vention be dismissed at intervenor’s cost.” 

It thus conclusively appears that the judgment was based on evi- 
dence and rendered by reason thereof. The record fails to exhibit any 
evidence taken on the exception, and it is, therefore, impossible for us 
to revise the judgment or to say that it was erroneous. The rule is 
that this Court will presume that the evidence, with which it is not 
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furnished and upon which the judgment complained of was rendered, 
authorized it. Miller vs. Whittier, 6 La. 72; Thomas vs. Kean, 10 
Rob. 80. 

We take this course with less hesitation, because the rights of the 
minors, whatever they may be, will not be prejudiced but will be open 
to assertion in proper proceedings. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
dismissing the intervention be now affirmed. 

It is further ordered, adjudged and decreed, that the judgment in 
favor of plaintiffs and against defendants, rencered by the court below, 
be annulled, avoided and reversed; and it is now ordered, adjudged 
and decreed that the said Thomas D. Miller and Branch M. King do 
have and recover of the said defendants, Joseph Cappel and Dudley A. 
Curry, tbe sum of four thousand dollars, with eight per cent per annum 
interest thereon from February 9, 1874, until paid, subject to a credit 
of one hundred dollars, to take effect from April 7, 1878, and subject 
to a further credit of $637.98, amount of remittitur entered by plaintifts 
in court below; and it is further decreed that the special mortgage 
made part of plaintiffs’ petition, dated at Evergreen, La., on May 6, 
1873, before Wm. M. Ewell, notary public, and affecting the lots pine, 
eight and six, situate in the corporate town of Evergreen, parish of 
Avoyelles, La., and all the buildings, improvements and appurtenances 
and privileges thereunto belonging, and containing eight acres, more 
or less, bounded as follows, to wit; north, by property belonging to H. 
M. Miles, Mrs. 8. E. Pearce and W. B. Buck; east, by property of Mrs. 
E. E. Fuqua and S. C. Cappel; south, by Mrs. E. A. Fuqua, S. C. Cap- 
pel, Mrs. E. H. Bassett and Joseph Cappel; and west, by H. and A. 
Kahn, Mrs. S. E. Pearce, H. M. Miles, Joseph Cappel, and the public 
road—be recognized, and that the said property be seized and sold to 
satisfy this judgment, interest and costs; defendants to pay costs of 
the lower court, and plaintiffs to pay those of this appeal. 








No. 1293. 
Vieror GARNIER vs. L. A. JOFFRION, SHERIFF, ET AL. 


The homestead legislation of 1865 required no registration of exemptions claimed under it, 
and such a requirement cannot be now exacted. 
In construing exemptions under the law of 1865 reference must be had to the condition of 


things existing at the date of seizure, 

The proviso incorporated into the act of 1865, which declares that ‘‘no debtor shall be entitlod 
to the exemption provided for in this section, whose wife shall own, in her own right, 
and be in the actual enjoyment of property worth more than one thousand dollars,” was 
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evidently intended to operate as a restraint upon its exercise, under the conditions 
imposed, and has reference to the time of its assertion judicially, and to a wife then in 
being. 

A PPEAL from the Twelfth District Court, Parish of Avoyelles. 

: Overton, J. 


A. V. Coco for Plaintiff and Appellee: 


ist, The right to a homestead under obligations existing prior to the Constitution of 1879 
must be discussed under the law of 1885. 35 Ann. 927, affirming cases 34 Ann. 331 and 
32 Ann. 980; but the concurrence of facts necessary to a homestead must co exist at the 





time of the seizure. 33 Ann. 242; 35 Ann. 322; act Constitution, 219. 

2d. The cases reported in 26 Ann. 156; 28 Ann. 355 and 608, not applicable to the case at 
bar, Marcotte vs. Messick, Manning's unreported case:, p. 43. Luoques’ Digest, from 
p. 300 to 302. 

3d. The renunciation of the debtor to his homestead exemption is against public poligy 
and is therefore void. 29 Ann. 333. 

4th. The homestead is specifically exempt from seizure, whether the debtor owns any other 
property and whether he has disposed of property pending the suit to recover the debt. 

29 Ann. 572. 

Sth. Where plaintiff's homestead is sustained and his injunction perpetuated it is proper 
to accord him reasonable counsel fees spent to protect him from further wrong. 29% 
Ann, 572. 

J. C. Cappel and David Todd for Defendants and Appellants : 

Exemption under the homestead act does not apply to succession property. Therefore, if 
such property has passed into the succession property, it may be sold for the payment 
of the debts thereof. 23 Ann. 335. 

The homestead law cannot affect contracts entered into anterior to its passage. 25 Ann. 
142; 20 Ann. 244. 

That no debtor shall be entitled to this exemption whose wife shall own in her own right 
property worth more than one thousand dollars. 28 Ann. 667. 


The opinion of the court was delivered by 

Watkins, J. Plaintiff seeks to restrain, by injunction, a sale, under 
execution, of a certain tract of land he claims as his homestead. The 
writ issued under a judgment in a suit entitled 5. Cambon & Co. vs. 
Victor Garnier, the plaintiff herein. 

The debt evidenced by the judgment was one of the community 
previously existing between plaintiff and his deceased wife, Elizabeth 
Fouquier. It was contracted in 1871, and she died in 1879. Of her 
succession her surviving husband qualified as administrator ; and one- 
half interest in the land constituted an asset thereof. In 1880 the 
plaintiff contracted a second mariage, and in 188] he and the heirs of 
his former wife partitioned the property of the said community, and 
the land in controversy was allotted to him, in his own right, and the 
other half was allotted to him as the tutor of his children—upon the 
condition that he should assume the payment of community debts. 











886 SUPREME COURT OF LOUISIANA. 


Garnier vs. Sheriff et al. 








On the 29th of September, 1880, the plaintiff set apart as a home- 
stead, and had same duly recorded, the whole of this tract of land, and 
the buildings and improvements thereon situated ; and which he occu- 
pies as a residence, and has so occupied since its acquisition in 1866. 

There is in the whole tract seventy acres, and it is estimated to be 
worth about $1,600, i. e., $800 for the plaintiff’s one-half. 

Plaintiff is the head of a family and has a wife and five children 
dependent upon him for support, two of the latter having been born 
since September 24th, 1880. 

The plaintiffs present wife does not own and is not in the enjoyment 
¢f any property of any kind. 

The seizing creditor resists this injunction on two grounds, viz.: 

ist. That at the date of the registry of plaintiff’s homestead, the 
property belonged to the succession of his deceased wife, and was at 
the time under administration. 

2d. That plaintiff failed to establish that his predeceased wife owned 


no property in excess of $1,000 in value. 
From a judgment rejecting the plaintiff’s demand as of nonsuit, the 


defendant has appealed; and in his answer to the appeal, plaintiff 
prays the perpetuation of his injunction with $150 damages. 
I, 

The foregoing statement of facts brings this case within the purview 
of the homestead law of 1865. Of it this Court said in Thomas vs. 
Guilbeau, 35 Ann. 927: ‘‘ The homestead legislation of 1865 required 
no registry of homestead exemptions, and no such requirement can be 
invoked to affect the claim of the plaintiff to the present one. Hence, 
his declaration has no weight or effect, either for or against him, in the 
determination of his rights under the pleadings.” 

We must therefore covsider plaintiff’s claim without reference to the 
Constitution of 1879, or the recordation made in pursuance thereof. 
The property claimed as a homestead was not succession property in 
its entirety ; though one-half of it was, at the date of said registry, 
but not at the date of the seizure enjoined. It had been partitioned 
long before, and plaintift’s ownership restricted to the thirty-five acres 
that were seized. The succession, as well as the joint ownership, 
terminated therewith; and Henderson vs. Hoy, 26 Aun. 157, is not 
applicable. In that case the seizure was made of the plaintiff’s own 
undivided sixth interest, in indivision, in a tract of land, in which he 
set up a homestead exemption. 

In construing exemptions under the law of 1865 reference must be 
had to the condition of things existing at the date of seizure. 
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In Barron vs. Sollebillos, 28 Ann. 356, the Court said on this sub- 
ject: “ As the plaintiff did not have this right (of homestead) when the 
seizure was made * * she cannot claim it now. The thing seized, 
and about to be sold, is an incorporeal thing-—the undivided half of 
certain property—and to this right the homestead does not attach.” 

The proof in that case showed that a partition was made after 
seizure, and it did not avail. 

The more recent case of Marcotte vs. Messick, Manning’s Unreported 
Cases, p. 42, is applicable in principle to the state of facts presented 
in this record. The Court said: “In this case the thing seized is a 
tract of land. The fact that it belonged to the community does not 
affect the right of homestead. The surviving husband has the usufruct 
during his natural life, or until his second marriage, of the share of the 
community inherited by his minor child. It may never be necessary 
to have a division of the property; and if it should become necessary, 
nothing in the record authorizes the presumption that the property is 
not susceptible of division in kind. The homestead, or family resi- 
dence, might fall to the husband, on the partition.” 

Just that particular contingency has happened in the instant case. 
In the partition of the effects of the community, the portion on whieh 
the family residence was situated was allotted to the surviving hus- 
band. While it is unnecessary to approve all that we have quoted 
from that case, it furnishes a forcible illustration of the legality of 
plaintiff’s contention here. We are of the opinion that the property 
seized is, and was, at the date of seizure, exempt from seizure and sale 
under execution. 





II. 

The failure of the plaintiff to prove that his predeceased wife did 
not own and was not in the actualenjoyment of property, in her own 
right, of the value of $1,000, does not preclude the assertion of his 
homestead right. That was not a condition precedent thereto. The 
language of the law is: “ And provided further, that no debtor shall 
be entitled to the exemption provided for in this section whose wife shall 
own, in her own right, and be in the actual enjoyment of property worth 
more than one thousand dollars.” R.S., sec. 1691. 

This proviso was evidently intended to operate as a restraint upon 
the exercise of the right of homestead, under the conditions imposed 
therein; and it must, of a necessity, have reference to the date of its 
assertion judicially. The phrase “and be in the actual enjoyment of 
property,” indicates that the “wife who shall own” it, is in being at 
the time. 

The defendant’s second objection was not well taken. 
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We are of the opinion that the amendment prayed for by the plain- 
tiff and appellee should be made, and that a final fadgment should be 
rendered, maintaining the homestead and perpetuating his injunction ; 
but we are disinclined—under the circumstances of this case—to 
award him any damages. As we have declined to give effect to the 
registry of plaintiff’s homestead in one respect, we cannotin another. 

It is therefore ordered, adjudged and decreed that the judgment 
appealed from be avoided, annulled and reversed; and it is further 
ordered, adjudged and decreed that plaintiff’s right of homestead upon 
the property seized be recognized, and enforced, and his injunctien 
perpetuated. 

It is further ordered, adjudged and decreed that the demands of 
both plaintiff and defendant for damages be rejected, and that all costs 
be taxed against the defendant and appellant. 








No. 1294. 


Mrs. CLARA J. MULLEN, WIFE, ETC., VS. ZUBERBIER & BEHAN. 


The Supreme Court has no jurisdiction over a suit in nullity of a judgment rendered on an 
hypothecary action, when the amount, to pay which the property is sought to be subjected, 
does not exceed two thousand dollars. 

The circumstance that the demand in nullity is coupled with a prayer for damages exceeding 
that sum, does not make the case appealable. 


PPEAL from the Twenty-fifth District Court, Parish of Lafayette. 
DeBaillon, J. 





L. L. Bourges for Plaintiff and Appellant. 
Felix Voorhies & Son for Defendants and Appellees. 





The opinion of the court was delivered by 

Bermupez, C.J. This is a suit to annul a jadgment. The complaint 
is, that the judgment was rendered without any citation issued to and 
served on the then defendant, but contradictorily with a curator ad hoe, 
whom the court was powerless to appoint and who could not represent 


her. 

The suit in which the judgment complained of was rendered, had for 
its object the enforcement of a money judgment for five hundred and 
forty dollars and thirty-five cents ($540 35) by the hypothecary action. 
That judgment had been rendered against the party from whom the 
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defendant had acquired the property, and was recorded at the time of 
the transfer. « 

The action of nullity is therefore brought to relieve the property 
from a claim which does not exceed $2000, the actual lower limit of 
our jurisdiction. 

It is true that the plaintiff sues besides for $3000 damages, said to 
have been sustained in consequence of the judgment attacked, which 
it is said prevented plaintiff from selling the property, and also in 
attorney’s fees for bringing the present suit; but there is nothing to 
show that the judgment was executed and that injury was entailed in 
consequence. 

The claim for damages clearly appears to have been made for the 
sole purpose of bringing the case within the jurisdiction of this Court; 
and, unfounded as it seems ou the face of the papers, it must be deemed 
frivolous. 

In the case of Young vs. Duncan, 39 Ann. 86, in which an attorney 
claimed a fee of $1500, with privilege on a judgment valued at more 
than $2000, the appeal was dismissed, the title to the judgment not 
being involved and the only question at issue being the value of the 
services of counsel and the existence vel non of the security claimed. 

This Court could pass on the question of damages only after having 
annulled the judgment attacked. . 

It is therefore ordered that the appeal herein be dismissed with costs. 








No. 1295. 


THE STATE EX REL. JOSEPH LEvy & BROTHER Vs. JUDGE THIRD 
City Court oF NEW ORLEANS. 


Act No: 45 of 1880, which is entitled **An Act to organize the City Courts in the city of New 
Orleans, to regulate the territorial jurisdiction thereof and proceedings therein, and to fix 
the salaries of the judges,” is not unconstitutional as violative of either Article 46, or 
Article 135 of the Constitution. 

Its provisions, which detine the territorial jurisdiction of the city courts, far from conflicting 
with, were enacted in furtherance of. Article 135 of the Constitution, in which the courts 
aforesaid are created. Under its provisions, it is clear that no resident of the left bank of 

‘the city of New Orleans can be sued in the Third City Court, whose jurisdiction is 
restricted to that portion of the city of New Orleans which lies on the right bank of the 


Mississippi river. 


\ PPLICATION for Certiorari and Mandamus. m 


Bernard Titche for the Relator. 
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The opinion of the Court was delivered by 
Pocut, J. This controversy presents the question of a proper defi- 
nition of the territorial jurisdiction of the Third City Court of New 


Orleans. 
Under the provisions of Act No. 45 of 1880, its jurisdiction is limited 


to that portion of the parish of Orleans which lies on the right bank of 
the river Mississippi; and in an attempt of relator to sue a party resid- 
iding in New Orleans on the left bank in that court, the respondent 
judge maintained the exception of the defendant to his jurisdiction 
ratione persone. 

Hence arises the complaint of relator, who makes the following 
points in support of his proposition that the jurisdiction of the Third 
City Court extends to all portions of the parish of Orleans: 

Ist. That the Legislature had not the constitutional authority to 
limit the jurisdiction of the city courts created by the Constitution, to 
any portion of the parish of Orleans. 

The city courts were created by Article 135 of the Constitution, 
which provides: ‘ There shall be in the city of New Orleans three city 
courts, one of which shall be located in that portion of the city on the 
right bank of the Mississippi river.” * * * “The General Assem- 
bly shall regulate the salaries, territorial division of jurisdiction, the 
manner of executing their process, the fee bill and proceedings which 
shall govern them.” * * * 

From this plain and unambiguous language it appears clearly that 
after creating three city courts, and providing that one of them should 
be located on the right bank of the river, the framers of the Constitu- 
tion wisely vested the Legislature with full and exclusive power to 
enact all laws which might prove necessary to set those courts in mo- 
tion. It is worthy of note that the power to regulate their jurisdiction 
as to territory, which is contested by relator, was expressly delegated 
in the article. : 

Hence, it was competent, under that power, for the Legislature to 
enact the third section of the Act No. 45, which reads: “ Tivat no per- 
son shall be sued before any other court than the one haviug jurisdic- 
tion over the place of his residence; but all the constables of said city 
courts shall have authority to execute process throughout the entire 
parish of Orleans.” 

There is no inconsistency, as argued by relator’s counsel, between 
the restriction of the territorial jurisdiction of the courts and the 
authority granted to their various and respective constables to serve 
process throughout the entire parish of Orleans. 
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The manifest object of the Conventior in creating the city courts was 
to facilitate and to expedite the administration of justice in New Or- 
leans among litigants in suits involving sums not exceeding «ne hun- 
dred dollars; hence, it create! several courts and vested each with a 
well defined territorial jurisdiction. But foreseeing that witnesses 
might not all live within the territorial jurisdiction of the court, but 
within the limits of the parish of Orleans; and that it might become 
necessary to sequester, attach or seize property situated outside of the 
jurisdiction of the court, but in other portions of the parish, the Legis- 
lature properly extended to constables the power to serve such process, 
either of summons, sequestration, attachment or seizure and the like 
throughout the entire parish. 

2d. Relator’s second point is that Section 2, of Act 45 of 1880, which 
defines the territorial division of jurisdiction of the three city courts is 
violative of Article 46 of the Constitution, which reads: ‘‘ The General 
Assembly shall not pass any local or special law on the following ob- 
jects: * * * regulating the practice or jurisdiction of any court 
or changing the rules of evidence in any judicial proceeding or inquiry 
before courts.” * * * 

When weighed in the scales with the undisputed fact that the enact- 
ment of the section thus assailed was in obedience to the formal con- 
stitutional mandate contained in Article 135, the argument of relator 
is too trivial to justify any further notice than a mere mention. Like 
all over-zealous litigants, relator, having gone beyond his depth, 
reaches out for a support which can but destroy him. If that enact- 
ment is unconstitutional, the city courts are yet in a state of chaos, and 
the very court which he invokes would thus be stripped of all power to 
entertain and determine his demand. 

3d. His next contention is, that in extending the jurisdiction of the 
first and second city courts concurrently to all portions of the city of 
New Orleans on the left bank of the river, while it restricted the juris- 
diction of the Third City Court to the right bank, the Legislature made 
an unconstitutional discrimination against said Third City Court. The 
injustice of the discrimination is not easily discernible. Under its 
effect the first and second city courts are denied jurisdiction over the 
right bank of the river just as clearly and effectively as the Third City 
Court is denied jurisdiction in that portion of the city which lies on 
the leit bank of the river. 

The reason which prompted the wisdom of locating a city court on 
the right bank of the river, which was manifestly the purpose of avoid- 
ing to litigants cf that portion of the city the necessity of crossing a 
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mighty river tor the purpose of minor litigation, is very suggestive of 
a like protection to the residents of the left bank. 

But after all, the Legislature had the constitutional power to make 
the enactment, and the wisdom of its course is not a subject within the 
scope of judicial investigation. 

4th. Relator’s fourth and last point is to the effect that the legislat 
tive delegation of power to the constable to execute process throughou- 
the entire parish, necessarily includes that of citation, and that there- 
fore the court must also have the power to issue such citation without 
territorial restriction. 

That contention involves the proposition that the jurisdiction of the 
court must be measured by the powers of the constable. The argu- 
ment is so weak that similar to brittle glass it falls to pieces by the 
mere handling. It has already been shown what the law meant by the 
process which the constable can serve or execute in all portions of the 
parish. The Legislature surely did not mean process which did not 
and could not exist, under its own prohibition contained in the same 
section. 

Our conclusion is therefore clear that the Third City Court of New 
Orleans has no jurisdiction ratione persone over residents of the left 
bank of the city, and that the respondent judge committed no error in 
maintaining defendant’s exception in the case of Joseph Levy & Bro. 
vs. J. F. Oser. 

The writs prayed for by relator are therefore denied, and his appli- 
cation dismissed at his costs. 


The Chief Justice takes no part. 





No. 1297. 
Davip B. THompson vs. GEORGE C. WALKER, TESTAMENTARY EX- 
ECUTOR. 
In an action by one partner against another praying for a full and final settlement of the part- 
nership affairs, a demand that the defendant, who had been left in charge as liquidator 
after the dissolution, file an account of his gestion, is only incidental to, and not inconsist- 


ent with, the main demand. ; 

Neither is a prayer to recover at least a certain amount and such further amount as may be 
found due on settlement, inconsistent with the action of settlement. 

A plea of full and final settlement is not sustained by evidence of only a partial settlement. 


PPEAL from the Nineteenth District Court, Parish of St. Mary. 
Allen, J. 





Breaux & Renoudet, for Plaintiff and Appellant. 
Don Caffery, for Defendant and Appellee. 
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The opinion of the Court was delivered by 
FENNER, J. The action is brought by plaintiff, surviving partner of 
the late firm of Walker & Thompson, against the defendant as execu- 
tor and legal representative of the deceased partner, Charles H. 
Walker. 
The prayer of the petition is: ‘‘ That a full settlement be made by 
said defendant of all the business affairs of Walker & Thompson 
(partners as before-mentioned), in manner and form required, and that 
defendant file a full statement and account on trial, showing amounts . 
received and disbursed and everything in that connection necessary to 
a final settlement. He further prays that said defendant be condemned 
to pay plaintiff at least the sum of $1500 before mentioned, and the 
sum of $544 with interest, and that defendant be condemned to pay | 
as much more as may be found due on general settlement, and that jadg- 
ment be accordingly rendered. ) 
He further prays that all accounts, claims and demands be finally 
settled, and for general relief.” 
Defendant filed the following exceptions: “Ist. That the only | 
action plaintiff is entitled to, if any, is an action for settlement of | 
partnership accounts, and not an action compelling defendant to ac- 
count. 
“2d. That no action can be brought by one partner against an- | 
other for items of indebtedness of an individual character, but that 
the action is limited to one for settlement of partnership affairs and | 
accounts, and for whatever amount may be found due on balance. 
“3d. And in case the foregoing are overruled, defendant says that, | 
by notarial act of date 19th July, 1879, plaintiff and defendant fully 
and finally settled all the partnership affairs of the tirm of Walker & 
Thompson, and that in consequence this action cannot be maintained.” 
From a judgment maintaining these exceptions and dismissing the 
suit, the present appeal is taken. 
We think the exceptions have not the slightest merit. The action is 
unquestionably one for the settlement of the partnership. 
The demand on defendant to account is a mere incident of the 
action, based on the allegation contained in the petition that, by the 
terms of the dissolution, defendant was charged with liquidation and 
settlement and with the duty to render such account. 
The claim to a judgment for at least the specific sums named is also 
entirely subordinated to the prayer for a general settlement, in which, 
of course, the judgment will be for the amount found due, whether 
greater or less than the sums named. These particular sums undoubt- 





894 SUPREME COURT OF LOUISIANA. 





Hart vs. Caffery. 





edly grow out of the partnership relations, and will form elements of 
the settlement, accordingly as they are sustained or not. 

The last exception is inconsistent with the first two. Although we 
find the act of settlement referred to in the record, we find no note of 
its having been offered in evidence. But, in any event, it is, on its 
face, only a partial settlement, and not full and final; and, further- 
more, the defendant denies the authority of the agent who acted in his 
behalf, and also attacks it on the grounds of error and fraud. 

All these matters should be settled on the merits of the cause. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be annulled, avoided and reversed; that the exceptions 
interposed by defendant be, as such, overruled ; and that the cause be 
remanded to the lower court to be there proceeded with according to 
law ; defendant to pay costs of the exceptions in the lower court and 
those of this appeal. 








No. 1299. 


E. J. Hart vs. C. D. Carrery, CURATOR.—J. H. Moses, INTERVENOR. 


An ancient debt, secured by mortgage, always kept alive, and finally acknowledged formally 
in a notarial act, whereby it is declared to be secured by mortyage on the same property, 
specially described, and which is duly and seasonably recorded in the parish in which 
the real estate encumbered lies, is entitled to be paid with a first rank, in preference to 
a debt acknowledged subsequently and secured by an act aflerwards executed and next 
recorded. ‘ 

In such a case it is immaterial whether the ancient act of mortgage was or not reinscribed 
within the ten years following its inscription. 

The second act accomplishes the purposes of a reinscription and secures the debt as effect- 
ually as if the previous act had been reinscribed, at least as concerns the first subse- 
quent mortgage creditor. 

PPEAL from the Twenty-fifth District Court, Parish of Lafayette. 


DeBaillion, J. 


O. C. & J. Mouton for Plaintiff and Appellee : 


1. An act by which property is transferred to another, with the right in the latter to sell 
the same 1n satisfaction of a debt due by the transferrer, and the surplus, if any, after 
payment of said indebtedness to be returned to the debtor is not a sale or a giving in 
payment. 32 Ann. 949; 36 Ann. 439; 35 Ann. 108. 

2. The intervenor has elected his plea of mortgagee and is bound by it. 23 Ann. 699; 35 
Ann. 108. ; 

3. When a title ora real right upon real estate is claimed to be valid under the laws of 
another State, where it was acquired, those laws must be produced in evidence or 
proved, otherwise the validity of that title or real right will be made to depend upon 
our own laws, more especially when that validity is denied. 15 Ann. 491; 9 R.151; 8 
Ann. 134; 14 Ann. 391; 17 Ann. 73; 24 Aun. 387. 
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The form of written instrnments are governed by the law and usages of the plaee where they 
are passed ; but their effect must be regulated by the laws of the place where the prop- 
erty to be affected is situated. C.C. Art. 10;34 Ann. 797; 3 Ann. 212. 

A conventional mortgage is a contract by which a person binds the whole of his property, 
or a portion of it only, in favor of another. to secure the execution of some en gagement, 
without divesting himself of the possessjon. C.C. 3290. 

An instrament by “ hich mortgaged property is authorized to be sold extra judicially, is not 
valid under the laws of Louisiana, as far as third persons are concerned, whatever may 
be its effect between the parties; and that, even if executed out of the State. 3 Ann. 
212; 34 Ann. 797. 

An act purporting on its face to be a trust conveyance or deed of trust in fee simple will 
not be given the effect of an act of mortgage binding on third parties. 34 Ann. 797. 
Reasonable doubt as to the true character of the Act will protect effectually third parties 

from its operation. 34 Ann. 800-1, opinion Assoctate Justice Fenuer. 

An act executed in Alabama, and avowedly a mortgage undcr the laws of that State, and 
affecting real estate in this State, will not, even between the contractiug parties, have 
the effect here which is claimed for it in Alabama, and as a mortgage will not operate 
as a divestiture of title. 38 Ann. 890. 

Mortgages should be inscribed in the proper book, otherwis: third parties are protected. 
Louque’s Digest Verbo Registry, II (C) Nos. 2, 3, 4, 6 and 7. 

To novate a debt twoc onditions must concur. 1st, to extinguish an existing obligation ; 2d, 
to substitute a new one in its place. C. C. 2185. 

Novation is never presumed ; it must clearly result from the terms of the agreement or by 
a full discharge of the original debt. C.C. 2190; Hennen Digest, p. 992, Verbo Novation, 
Nos. 1 and 2. . 

if the pre-existing obligation be only modified in part, and any stipulatien of the original 
obligation is suffered to remain, there is no novation. C. C. 2187; 9 An. 228; 22 Ann. 
184; 34 Ann. 534; Code Napoleon, 1273; Marcadé, vol. 4, p. 582; No. II, 765-768. 

The transfer of a debt without subrogation is not the substitution of a new creditor. Mar- 
cadé, Vol. 4, p. 587; No. III, 769, 770. C. N. 1273; Civil Code, art. 2161; 21 Ann. 5; 27 
Ann. 547. 

The laws of registry is te give public notice with reasonable certainty of the essential par- 
ticulars of a mortgage; and when that is done the purposes of the law are satisfied. 1 
Annu. 219; 2 Ann. 251; 5 Ann. 225. 

When the inscription of a mortgage by authentic act contains a copy of all portions of the 
act upon which the mortgage is based, it complies with the requirements of art. 3348, 
Cc. C., although itbe ‘not a copy of the entire act. 35 Ann. 984; 5 R. 225; 6 Ann. i 
242-349. ; 


M. E. Girard for Intervenor and Appellant. 











The opinion of the court was delivered by 

BeRMuUDEZ, C.J. This is a suit via ordinaria, to enforce the pay- 
ment of a mortgage note, executed on December 3, 1872, and secured 
by mortgage by a notarial act, which was recorded on December 11 
following in the Recorder’s office of Lafayette Parish, in which the 
property is situated. 

From time to time the mortgagor, Perry Moses, made payments on 
said note. 
On March 3, 1880, plaintiff, as the holder of the note and the drawer 
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thereof, liquidated the indebtedness. Five notes, for different amounts, 
aggregating the amount due, were furnished by Perry Moses, to repre- 
sent the former note and to be secured by the mortgage by which the 
payment of said note was guaranteed, on the same property which was 
specially described, with the express stipulation that neither the orig- 
inal debt nor the first mortgage would be considered as novated, and 
that payment of the five notes would extinguish the note and mort- 
gage of 1872. 

On October 20, 1885, Perry Moses appears to have executed a mort- 
gage in favor of J. H. Moses, to secure payment of an indebtedness on 


the same property. 
This act, the validity of which was impugned, was recorded on 


October 25th following. 

This second mortgage creditor intervened, claiming priority over 
plaintiff, on the ground that the original act of mortgage had not been 
duly reinscribed, in fact, has not been reinscribed at all, and that 
the original inscription having perempted, by the lapse of the cen 
years following it, the debt claimed by plaintiff, although due, has 
ceased to be secured by mortgage on the real estate originally encum- 
bered. 

There was judgment in favor of plaintiff for the amount of his debt, 
recognizing it as secured by mortgage, and dismissing the intervention. 

The intervenor alone appeals. 

It is unnecessary to pass upon the question of formal reinscription 
raised by the intervenor. 

Admitting that the original act was never reinscribed, it is enough 
to entitle plaintiff to recover, that the amount which he sues for was 
acknowledged as due him, and that its payment was secured by mort- 
gage on the same property, which was specially described in the act, 
and that the instrument, complete in itself, was duly recorded at a 
date anterior, years previous, to the inscription of intervenor’s act of 
mortgage. 

The act subserves all the purposes which a technical reinscription 
would have accomplished, at least as concerns the first subsequent 
mortgage creditor. 

Judgment affirmed. 





No. 1302. 
BoarRp OF ScHooLt Drrectors PARIsH OF LAFAYETTE vs. J. N. 


JUDICE, ET ALS, 


Principal cannot urge that he has not taken the oath of oftice, neither can his sureties ; and 
the law will presume that he did take the oath when he has performed other requirements 


of the law. 
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Persons signing an official bond admit the capacity of the principal, and cannot afterward 
deny his capacity. 

Persons signing an official bond as sureties waive defects of form. As they bind themselves 
so shall they be bound. Where no separate book is kept, registry in the mortgage book is 
sufficient. 

Sureties cannot complain of any act of omission or commission, which does not affect their 
rights as against the principal. 

Sureties cannot set up ineligibility of their principal when he has acted in the official capacity 
mentioned in the bond. 


PPEAL from the Twenty-fifth District Court, Parish of Lafayette. 
DeBaillon, J. 





R. C. Smedes and C. D. Caffery, for Plaintiffs and Appellees. 
M. E. Girard, for Defendants and Appellants. 


The opinion of the Court was delivered by 

Topp, J. This is a suit by the plaintiff board against John N. 
Judice, as treasurer of the school funds of said parish and the sureties 
on his official bond for $2640, the amount for which the said Judice is 
charged with being a defaulter. 

Judice made no defense and no appearance. 

The sureties, besides the general issue in their answer, set up special 
defenses, as follows: 

Ist. Said Judice never was Parish Treasurer ; that he did not qual- 
ify as such in 1885, not having taken the oath required by law. 

2d. The document upon which the plaintiffs rely is not a bond legal 
in form or substance, or in any way binding on defendants, having 
none of the requirements of such documents to make it binding—that 
it is not completed. 

3d. Itis not attested or authenticated by two witnesses and the Re- 
corder—it is not recorded in a separate book kept for that purpose to 
operate a mortgage upon all the estate of the principal. 

4th. It is not accepted by the Parish Board of School Directors and 
Recorder of the parish, nor has a copy thereof been sent to the Super- 
intendent of Education and State Treasurer. 

5th. That the Board failed to adjust his accounts in proper time, 
(annually at least), and thus through their laches allowed him to be- 
come and remain a defaulter. 

6th. That a parish treasurer is elected for one year only, and at the 
end of that or any time,'he is ineligible to the same or any other office 
unless he has duly and regularly obtained a discharge for any amount 
of public moneys with which he may been entrusted in that or any 
57 
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other capacity. Defendants also specially allege that in August, 1885, 
Judice was not eligible to any office of honor, profit or trust, as he had 
not obtained a discharge for the public moneys entrusted to him. 

There was judgment against the defendants, and the sureties, Haz- 
ard Easton and Louis G. Breaux, have appealed. 

There is no dispute as to the amount of Judice’s defalcation. It is 
charged and admitted to be $2641 72. 

We will now proceed to consider seriatim the special defenses set 


forth : 
I. 


This relates to the defense that the sureties are not bound because 
Judice never qualified as treasurer by taking the required oath, and 
whether he took the oath is a disputed fact. It is not necessary to de- 
termine it, since it is well settled that the sureties on the bond of an 
officer acknowledge that he is such officer de facto, and are not per- 
mitted to deny the capacity of their principal thus recognized. Police 
Jury vs. Howet, 2 L. 47; Duncan vs. State, 7 Ann. 378; State vs. Blohm, 
26 Ann. 538. 

The same reasoning and authorities will apply to the contention that 
the sureties are not bound because Judice was not eligible to the 
office of treasurer by reason of his having previously filled positions of 
public trust and been custodian of public moneys, and failing to pro- 
duce his quietus on account of such previous employments before his 
appointment as treasurer, in the instance before us. See also State vs. 
Hayes, 7 Ann. 118; State vs. Securities of Breed, 10 Ann. 492; State 


vs. Dunn, 11 Ann. 549. 
II. 


As to the defects in the bond: It is not authenticated by two wit- 
nesses and Recorder, and not recorded in separate book, nor accepted 
by the School Directors, etc. , 

The requirement for attestation of such bond is merely directory, 
The omission of such formality, it has been expressly held, will not 
affect the liability of the sureties thereon. State vs. Wenfred, 12 Aun. 
643 ; State vs. Hampton, 14 Ann. 725. 

There was no separate book kept for recording such bonds as the 
witnesses testify. The bond was recorded in the book of mortgages, 
which was sufficient. Copley & Newman vs. Sheriff, 7 Anu. 595; 
State vs. Hampton, 14 Ann. 725; State vs. Bradley, 11 Ann. 643. 

The bond was really accepted by the School Board when Judice was 
permitted to take charge of the school fund. There was an accept- 
ance of it by the President of the Board, acting under instructions. 





4 
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If, however, there was any omission in this respect, it would not avail 
the sureties. Expressly ruled in Police Jury vs. Houet, 2 L.47; Elam, 
Tutor vs. Barr, 14 Ann. 471; Ib. 725. 

The other special defenses appearing in the answer are not insisted 
on in argument, and we presume are abandoned. We have, however, 
not omitted to examine them, but we fail to see their force or bearing. 

The conclusions reached on the several points of the defense dis- 
pense with the consideration of the numerous bills of exceptions. 

After a critical review of the whole case, we find no reason to dis- 
turb the judgment of the lower court, and it is therefore affirmed with 
costs. 








No. 1303. 
Busu & Levert vs. FELIX BERARD, PRESIDENT, AND MEMBERS OF 
PoLIcE Jury OF ST. MARTIN ET ALs. 


A contestation as to the constitutionality or legality of a tax does not arise in a proceeding 
directed solely against the assessing officers of the State and attacking only the assess- 
ment of property. 

In such cases, this Court only has jurisdiction when the amount in dispute exceeds $2000; and 
the amount in dispute is the difference between the taxes due on the assessment assailed 
and those which would be due under the reduction asked. 

PPEAL from the Twenty-first District Court, Parish of St. Martin. 
Mouton, J. 


Breaux & Renoudet for Plaintiffs and Appellants. 


Felix Voorhies for Defendants and Appellees. 


The opinion of the Court was delivered by 

FENNER, J. The assessor of the parish of St. Martin assessed the 
property of plaintiffs, situated in said parish, at certain valuations, in 
which plaintiffs, though dissatisfied, acquiesced. Subsequently, the 
police jury, acting as a board of reviewers under authority of sections 
23 and 24 of act 98 of 1886, revised the assessment rolls, and made 
certain increases in the valuation of plaintiffs’ property. 

The object of the present action is to correct and reduce these as- 
seasments. 

The petition is lengthy, and not only assails the assessments as ex- 
cessive, but attacks the legality of the proceedings of the assessor and 
of the police jury, and asserts the unconstitutionality of the whole 
system of assessment adopted by the legislation of the State. 
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We must look, however, to the prayer of the petition in order to de- 
termine the true object and nature of the action, and, though long, we 
here transcribe it in full. They pray: “‘ That, after legal proceedings 
had, it be decreed that said assessment is excessive, extravagant, un- 
uniform, inequitable, incorrect and far beyond the cash value of the 
property mentioned ; that same be reduced to the real cash value of 
the property, and that the assessment be made to conform; that it be 
decided that said board of reviewers has no legal existence and the 
said police jury no authority in the premises, and that they have acted 
illegally in every respect ; that the increase made on the appraisement 
of said assessor be declared null and void; that said assessor be direct- 
ed and ordered to assess said property at its cash value, and that the 
judgment of the court shall be his appraisement; and lastly, they 
pray for such orders and decrees as law, justice and equity demand.” 

It is obvious that nothing in this demand involves “ the constitution- 
ality or legality of any tax, toll or impost whatever, or of any fine, for- 
feiture or penalty imposed by a municipal corporation.” 

So far as the relief sought is concerned, it touches nothing but the 
assessment of the property, and asks only a reduction thereof to a 
proper valuation. 

In such cases, we have determined by repeated decisions that our 
jurisdiction is measured by the pecuniary “‘amountin dispute,” and that 
this amount is the difference between the taxes payable on the assess- 
ment complained of and those which would be due on the reduction 
claimed. Minor vs. Budd, 38 Ann. 99; Favrot vs. City, Id. 230; Adler 
vs. Board, 37 Ann. 507; State ex rel. David vs. Judges, Id. 898; Cobb 
vs. Maguire, 36 Ann. 801; State ex rel. Rivet vs. Judge, Id. 286; Block 
vs. Assessor, 35 Ann. 965; New Orleans vs. Blanks (N. R.), 35 Ann. 
1201; Gillis vs. Clayton, 33 Ann. 286; Stubbs vs. Maguire, 32 Ann. 
817; State ex rel. Newman vs. Hayles, Id. 1135; State ex rel. Crean 
vs. Bouny, Id. 1191. 

It is difficult to conceive how a contestation as to the “ constitution- 
ality or legality of a tax ” could arise in a suit directed solely against 
the assessing officers of the State. 

In one case, we said: ‘‘ There never was an issue between tle State 
or parish and the relator as to the legality or illegality of the tax, and 
it is only in such cases that an appeal lies to this court, regardless of 
amount. It may be that the assessment was illegal, and that conse- 
quently the adjudication and the sale attacked are nullities, but that 
does not justify the conclusion that the tax is illegal or unconstitu- 


tional. 
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A tax is deemed illegal or unconstitutional only when there is no 
law authorizing it, or where, there being such a law, that law is an- 
constitutional and so, void. 

An erroneous assessment does not make the tax illegal. A tax may 
be legal and constitutional though the assessment be defective. State 
ex rel. David vs. Judges, 37 Ann. 898. 

The foregoing disposes of the case. 

It appears from the record, that the total taxes due by plaintiffs on 
the assessment as fixed by the board of reviewers are $3180 52, and if 
the assessment was reduced to the lowest cash value admitted by 
plaintiffs in their petition, the difference in the taxes due would fall far 
short of two thousand dollars. 

It is, therefore, ordered that this appeal be dismissed at appellants’ 
cost. 


No. 1305. 
C. McD. Pucketre vs. A. W. O. Hicks, JUDGE. 


Where the co-proprietor and editor of a newspaper has, under contract with his co-partner, 
the absolute right to have fn!l editorial control and to dictate its policy and formulate 
its utterances upon any and all topics and subjects without hindrance or iuterference 
from his partner or any other source, the deprivation and denial of such right by the acts 
of his co-partner censtitutes an injury for which pecuniary damages would be an inade- 
quate compensation, and, therefore, in the sense of the law, irreparable. 

If an injunction, restraining the party from violating and depriving the otherof the exer- 
cise of such right, be dissolved on bond, such order of dissolution is an interlocutory 
decree which may cause an irreparable injury, and is, therefore, subject to a suspensive 
appeal. 


ere for Mandamus. 


Alexander & Blanchard and Wise & Herndon for the Relator. 
R. J. Looney and Bell & Randolph for the Respondent. 


The opinion of the Court was delivered by 

FENNER, J. The application is for a manda us to compel the respond - 
ent judge to grant a suspensive appeal from an order dissolving a 
preliminary injunction on bond. 

Art. 566, C. P., provides: ‘*One may likewise appeal from all inter- 
locutory judgments, when such judgment may cause him an irrepar- 
able injury.” 

Art. 307, C. P., authorizes the courts, ‘“‘in their discretion,” to dis- 
solve an injunction on bond, “‘ whenever the act prohibited by the in- 
junction is not such as may work an irreparable injury to the plaintiff.” 
It is held that the discretion thus vested in the courts is limited to 
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cases where the act prohibited may not work an irreparable injury ; 
that, in the latter case, they have no right or power to dissolve on 
bond; aud that an order dissolviug on bond in such cases is itself an 
interlocutory judgment which may cause an irreparable injury, and is, 
therefore, appealable under C. P., 566. It is further held that where 
the judge refuses to grant an appeal from such an order the plaintiff 
may resort to this Court for a mandamus to compel him to do so. 

On application for such mandamus the inquiry in this court is, sim- 
ply, whether the act, which 1s prohibited by the injunction and is 
unfettered by the dissolution, is such as may cause to plaintiff an irre- 
parable injury. If found to be such, the mandamus is granted ; if not 
so found, it is denied. 

In this inquiry, the allegations of the plaintiff’s petition for injuuc- 
tion are to be taken as true, so far as the facts therein set forth are 
concerned. 

By the foregoing it is not meavt that we are to be concluded by 
mere allegations in the petition that the acts restrained will occasion 
irreparable injury. Such allegations are mere inferences and deduce 
tions from the acts and facts charged, the verity and soundness of 
which we may review. 

We are to examine the facts charged and the nature and character 
of the injury which may be inflicted by the acts complained of, and 
are thus to determine whether such injury may be irreparable vel non. 

It is difficult to lay down any precise rule as to what gives 
to an injury the quality of being irreparable ; but the general principle 
is that an injury the damage from which is merely in the nature of 
pecuniary loss and can be exactly and fully repaired by compensation 
in money, is a reparable injury for which a bond of sufficient amount 
and properly secured may afford all adequate indemnity. Butas we have 
heretofore said: ‘‘There are many injuries which, in the very nature 
of things, cannot be repaired by any money consideration, such, for 
instance, as result from acts which outrage the feeling and wound the 
sensibilities, or deprive us of objects of affection or of things, perhaps, 
trivial in themselves, but of inestimable value by reasoa, solely, 
of being associated with some precious memory or touching incident 
of our lives. Or it may be that the maintenance of the writ is required 
to preserve to us our homes, and to establish us in a state or condition 
which, lost for the moment, can never be recovered, nor the loss atoned 
for by money. In this class of cases, the injunction should be main- 
tained becanse the injury from its dissolution would be irreparable.” 
Crescent City vs. Police Jury, 32 Ann. 1194. 

The foregoing was quoted not as an exhaustive, but as an illustrative, 
statement of the kind of injuries which are considered irreparable. 
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Thus it was held that an injunction restraining the destruction of 
forest trees upon land claimed by the plaintiff to belong to him 
involved an irreparable injury and could not be dissolved on bond. 
Delacroix vs Villeré, 11 Ann. 39. 

So it was held that an injunction to restrain the sale of plantation, 
which sale would involve its transfer and loss to the claimant, cannot 
be dissolved on bond, because while the bond might indemnify for the 
value of the plantation, it could not restore the plantation itself. 
White vs. Cazenave, 14 Ann. 57. 

So an injunction against acts operating a change of possession of 
immovable property involves an irreparable injury, because the pos- 
session thus obliterated cannot be restored for the time during which 
it was lost. Marion vs. Johnson, 22 Ann. 512; Boedicker vs. East, 24 
Ann. 154; Sigur vs. Judge, ete., 33 Ann. 133. 

Injunction to restrain emptying of nuisance-boat, in a river, polluting 
plaintiff’s water supply and constituting a nuisance, was held not dis- 
soluble on bond. Water Works Co. vs. Oser, 36 Ann. 918. 

Where members of a Masonic fraternity enjoined their fellow mem- 
bers from excluding them from the enjoyment of the common property 
and depriving them of the intellectual and moral enjoyment of partici- 
pating in Masonic meetings and rites, the Court said: ‘It would 
be difficult to estimate in dollars and cents the damage the plaintiffs 
may sustain by being deprived of their supposed privileges as mem- 
bers of the corporation. A compensation even in damages could not, 
therefore, be readily awarded plaintiffs. If the plaintiffs have any 
right at all, they are entitled to maintain their injunction until they 
can be heard contradictorily with their opponents.” And the order 
dissolving on bond was reversed. Knabe vs. Fernot, 14 Am. 847. 

Such are a few illustrations of the principles guiding this Court in 
these matters. Each particular case, however, is to be considered on 
its own facts and circumstances and the relief determined thereby. 

Let us now, therefore, examine the case in hand. 

Plaintiff alleges, in substance, that the establishment constituting 
the ‘‘Shreveport Times” newspaper was leased jointly for the period 
of three years, by himself and his co-lessee, Johnson, to be conducted 
by them as a newspaper; and that it was, at the time, agreed between 
them that plaintiff “‘ was to be the editor of the paper and was to have 
full editorial control of the newspaper, its policy and utterances upon 
any and all topics and subjects without hindrance or interference from 
any source ; and his co-lessee was to have charge of the mechanical de- 
partment of said paper in the capacity of superintendent of the type- 
setting and printing department of the paper;” that, accordingly, 
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during the first-year of the enterprise plaintiff had enjoyed sole con- 
trol as editor; but that, within a few days prior to the suit, Johnson 
had assumed to interfere with the editorial control, and had given 
instructions to insert no article of a political nature prepared and 
offered by Puckette, and had actually thrown out and refused to print 
such articles and had given a continuing order to the employees in the 
printing department not to insert such. 

The foregoing are pure allegations of fact, which, for the purpuses of 
this proceeding, must be taken as true. 

He alleges that this conduct of his co-lessee is a usurpation and 
invasion of his rights; that it operates a change in the possession and 
control of the newspaper and deprives him of his just control over its 
policy and editorial utterances ; that it deprives him of the intellectual 
enjoyment of editing the paper and prevents him from carrying out 
the policy he had adopted as regards said paper; that he cannot be 
maintained in his rights as editor without the aid of the court; and 
that the action of the defendant was calculated to injure and would 
injure his reputation and standing as a newspaper man and bring him 
into contempt and disrepute in his vocation. 

Upon such allegations the injunction was originally granted, and 
upon a rule to dissolve it as improvidently and illegally issued on the 
face of the papers, the judge, after full hearing and with an elaborate 
opinion, maintained it. 

It is impossible and would be eminently improper for us to follow 
tlie learned respondent judge in his discussion of the legality and pro- 
priety of the injunction itself, unless, on the face of the papers, it was 
perfectly manifest that the granting of the injunction was an abuse of 
the powers of the court. This is not the case. The contract set out 
cannot be treated as one merely for personal services, nor is there any 
dubiety abont the terms or construction of the contract, which must 
be absolutely accepted as stated in the petition. Therefore, the case 
of Healy vs. Allen. 38 Ann. 867, does not apply. 

It is a suit for the specific performance of a contract and to restrain 
the violation thereof by one party, and we have very considerately 
held that, ‘‘in proper cases” (there indicated), ‘‘ the courts of this 
State may and should enforce specific performance of contracts, by 
both mandatory and injunctive relief,” quoting articles 1926 and 1927, 
C. C., the latter of which declares: “In ordinary cases, the breach of 
such a contract (to do or not to do) entitles the party aggrieved only 
to damages, but where this would be an inadequate compensation, 
and the party has the puwer of performing his contract, he may be 
constrained to specific performance by means prescribed in the laws 




















OPELOUSAS, JULY, 1887. 905 


aries , 7 rr =  Puckette vs.Judge. Syuss y 


which regulate the practice of the courts.” Levine vs. Mitchell, 35 
Apn. 1126. 

The case was quite similar to this one, being for an injunction to 
restrain violation of a partnership contract. 

The question is whether, where the editor of a newspaper has by 
contract the absolute right to have full editorial control and to dictate 
its policy and formulate its utterances upon any and all topics and sub 
jects without hindrance or interference from his co-partner or any 
other source, the deprivation and denial of such right constitutes an 
injury for which damages would be an inadequate compensation, and, 
therefore, in the sense of the law, irreparable. 

If we could treat a public newspaper as a purely mercantile enter- 
prise and the vocation of an editor as merely mercenary, perhaps we 
might maintain the contention of respondent and treat the injury to 
relator as a simple question of profit and loss, to be adjusted by pecu- 
niary compensation. But surely newspapers have some objects and 
purposes higher than mere money making. As operated in modern 
times, they are something more than mere advertising mediums or 
even purveyors of news. They are organs of public opinion, instruct- 
ors of the people, advocates of certain fixed policies and principles, 
the promotion of which must gratify the intellectual and moral 
desires of their proprietors, even if they do not, in all cases, advance 
their pecuniary interests. We might well conceive that, though offered 
the amplest pecuniary inducements to advocate principles or causes 
which they disbelieved, or to abstain from advocating those which they 
approved, worthy journalists would reject such propositions with the 
scorn which they would deserve. We must apply the same rule to the 
editor of a newspaper. He, too, must be treated as a man who has 
principles and convictions, a sense of public duty, a devotion to the 
interests of the people as he understands them; and we must assume 
that, in executing the functions of his high calling, he sets a value 
upon the advancement of such objects far above and beyond any mere 
pecuniary reward. When, in violation of his clear legal rights, his 
mouth is muzzled and he is deprived of his power to advocate his prin- 
ciples and convictions in the exercise of his vocation, we are bound to 
hold that he suffers an injury not susceptible of being measured by a 
mere money standard, and, therefore, in the sense of the law, irre- 
parable. 


The relator is, therefore, undoubtedly entitled to the suspensive 


appeal for which he seasonably applied. 

It is, therefore, ordered and decreed that the provisional writ of 
mandamus herein issued be hereby made peremptory. 
Poché, J., absent. 








